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X HE Author of the following fheets is 
fully aware, that they are offered to the 
Public much too late in the difcuffion ot 
the fubjed to which they relate, to entitle 
him to the flighteft claim to Originality either 
of Argument or Illuftration. — If this Dif- 
avowal was neceffary while his work was 
preparing for the Prefs, it is become much 
more fo fince the publication of a " Review 
" of the Arguments in favour of the Con- 
*' tinuance of ^ Impeachments ;" in which 
the courfe of Reafoning, which he has 
adopted, has been already fo forcibly and 
elegantly purfued. — The Subjeft however is 
certainly both of extent and importance 
enough to claim the fuUeft inveftigation. — 

^dif. 
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vi ADVERTISEMENT. 

A different arrangement of the fame mate- 
rials, another view of the fame Arguments, 
may have its ufe in enforcing truth, and de- 
tefting fallacy. This confideration alone has 
deterred him from fuppreffing the refult of 
his refearches. — ^The Candour of the Public 
muft determine how far it can avail in his 
juftification. 



Stafe 
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State of the Queftion, &^c. 



X HE Diflblution of the lafl: Parliament having 
put a ftop to the ad:ual continuance of the Trial 
of Mr. Haftings, under an Impeachment by the 
Houfe of Commons, a Queftion has arifen as to 
its legal effedt on the proceeding itfelf. If this be 
confidered abftradledly from the Cafe on which it 
arifes, and with a reference only to its political 
confequences, it muft be the wiih of every unpre- 
judiced mind, that no accidental change of cir- 
cumftances, no technical objections of form, ftiould 
impede the courfe of Juftice, or fruftrate the ex- 
culpation of the accufed; If we then turn to 
Hiftory for an account of (imilar Proceedings, 
we muft be ftruck to find, that a decifion has been 
folemnly made by the deliberate confent of the two 
Jioufes of Parliament, on this very point, which 

was 
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was followed by the convidion and execution of 
one of the perfons whom it afFcfted ; and, fince 
the Queftion is Hill agitated, we are led to afk. 
Whether that Decifion was. juflified by the. ancient 
ufage of Parliamentary Judicature, as well as by 
the acknowledged principles of the Conftitution ? 
What has occurred in fubfequent times to afFed: 
the validity of that Determination ? or, laftly. 
Whether it be in itfelf fo inconfiftent with tech- 
nical legal reafoning, that neither authority, nor 
the idea of general convenience, can avail to fup- 
port it ? — The whole fubjeft will, I believe, be 
embraced, by confidering what can be urged 
on each of thefe quefUons in' the order in. which 
they arife* 



PART 
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PART I. 



J. HE Dccifioii to which I have alluded is the 
Reiblution of the Houfe of Lords of the 19th of 
March, 1678-9, which adopted the Report of the 
Lords Committees for Privileges conceived in 
thefe terms ; " That the Diffolution of the laft 
** Parliament doth not alter the State of the Im- 
** peachments brought up by the Commons in, 
•* that Parliament.*' Thefe Impeachments were 
two; the firft brought up Dec. 5th, 1678, againft 
the Lords Arundel, Powis, Bellafis, Petre, and 
Stafford ; the fecond Dec. 23d, againft the Earl 
of Danbjr, both agreeing in the fame charges of 
Treafon and other High Crimes and Mifdemea* 
nors, but differing in almoft every other circum* 
llance, and the latter only accompanied with Ar- 
tides exhibited. The former was founded on a 
belief of the exiftence of the famous Popifli Plot, 
into the Examination of which the Houfe of Com- 
mons had entered with great zeal, and much pre* 
judice, as foon as they were affembled ip the pre- 
ceding Oftober. The Confideration of the im pro • 

B bability 
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bability of fuch a Plot, arifing from the Defigns ' 
attributed to it, the,perfoBS fuppofed, Jjql, b^ GOA*^ 
cerned in it, and the character and deportment of 
the Witneffes who made the difcovery ; together 
with all the hardihips to which the accufed were 
expofed in the fubf^quent ^ages of vari6\)s pro- 
fecutions, is foreign to the fubjedt of this Enquiry* 
— ^In a more popular difcuffion of it, thefe topics 
may be employed with fome hopes of fuccefs to 
influence the paffions, and mifguide the judgQ'^ 
ment. It will be reacfily admitted that lucb wa» 
the ferment ci men"^ minds at t&is liixv^ occa^ 
fioned by the apprehenfions of fome, and the de** 
figns of others, as to throw a confiderable^ degree 
of fufpicion on every tranfadion in^whkh this 
prepoiTeflion could operate; but on ^ ether 
band it would be unfair to contaminate Wkh this 
^fperiion any other cotemporary proceedings, 
which were founded on jufi; and conditutional 
principles, and free from the political infe^on of 
thetimes-^Let it be obferved then, that the Houfe 
of Commons had already carried up their general 
Impeachment of the five Lords, which thofe who 
judge leaii favourably of their proceedings, think 
they were in no great hafte to profecute ; when 
their attention was called c^ from this grand ob^ 
jcdi, of National alarm, to an inveftigatton which 
excited fimilar :^eal, without the imputation of 
fimilar delufion,. This was the Affair of the Earl 
of PjMiby, which WW not brought before the 

Hoqfp 
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Moufe till Dec, 19th, in the manner that Is too 
well known to require repetition here, ^nd pro* 
ceede3 upoh with fo much difpatch, that on the 
23d, as we have feen^ not only the Impeachment, 
but the Articles, were Carried up to the Houfe of 
IPeerS.' It will be Sufficient to obfcrVe upon this 
.cafe, to diftinguilti it frgm that of the other Lords 
impeached, that an occaiion never prefented itfelf 
in which the Houfe of Commons more conftitu- 
tionally exerted their privilege of accufation, or in 
which the principles on which, that privilege is 
founded were more juftly felt and illuftrated—t 
ipeak not here of the form in which the Article^ 
were' framed (which * was oppofed by fome of the 
mofl eminent Lawyers) nor of the fubfequent 
queltions that arofe in the cafe ; fiill lefs of the 
perfonal hardfhips of Lord Danby^ who feems to 
have incurred as little blame in this tranfad:ion^ 
as was poffible for any confidential Minifter of 
fuch a Prince ; but of the great end of puniih- 
ment, example, and of the objcft of that example, 
the future fecurity both of the crown and people. 
It was plain that the Interefts of the Nation, and 
thofe of its allies, had been offeted to iale, for a 
price, the objed: of which was avowed to be, to 
enable the King to govern, at lead for three years, ^ 
without the controul of Parliament-^The OiFencfe 
was eftablilhed, Where was the Offender to^be 

* Serjeaat Maynard^ Serjeant Crookei Mr. Powle. 

B a DiQii^ec^ found i?^ 



I " ] 

found } the faving Maxim that the King can do 
t)o wrong, which in appearance exalts the Prero- 
gative out of all bounds, but in reality affords the 
6nly rational controul to it, was not to be violated : 
in vain did the King interpofe, with * a rafhnefs, 
that however laudable in private Friendlhip, was 
deftruftive of the firft principles of the Govern* 
ment in which he prefided, to take upon himfelf 
the refponfibility attached to the great Offices of 
the State; the Houfe of Commons purfued, their 
objeft with firmnefs; refolved by crufhing the 
hand that executed, to deprive the head that con- 
ceived the mifchief, of the future means of car** 
rying its defigns into eflfed — With this fpirit the 
Parliament broke up, Dec. 30th, not without 
fome altercation between the Houfes on the fub- 
jcft of fequeftering Lord Danby — The new 
Parliament met on the 6th of March, but 
the Houfe of Commons being engaged in a 
Conteft with the King about the choice of a 
Speaker, proceeded on no other Bufincfs till the 
15th of March. In the mean time (on the nth) 
the Lords referred it to a Committe to confider 
" Whether Petitions of Appeal which were pre- 
" fented to the Houfe in the laft Parliament be 
^ ftill in force to be proceeded on j*' and the 



in ine conrertite femim; 
mea fraus omnia, mhil iUe nequc aufus, ^ 



Nee potuit. ViR«* 

^ inext 
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next day it Is farthicr referred to them *^ Ta eon* 
** fider of the State of the Impeachments brought 
*^ up in the lad Parliament, and all the incidents 
" relating thereto/* The Prorogation on the 
J3th prevented any thing being done on thefc 
references : they were therefore renewed when the 
Parliament met again on the 17th of March; 
and the next day Lord Effex repojted that the 
Lords Committees ** Upon perufal of the Judge- 
" ment of this Houfe, 29th of March, 1673, 
" are of Opinion that in all Cafes of Appeals and 
** Writs of Error, they continue and are to be 
** proceeded on in Jiatu^ quo, as they flood at the 
** Diflblution of the laft Parliament without be- 
** ginning de novo — and their Lordfhips are of 
^^ Opinioa that the dilTolution of the lafl Parlia* 
** ment, doth not alter the State of the Impeach- 
'^ ments brought up by the Commons in that 
** Parliament'* — to which Report on the next day 
*^ After fome time fpent in confideration thereof, 
** the Houfe agreed** — and in confequence, on the 
20th, Lord Danby was ordered to put in his 
anfwer* From this detail it appears, that the 
whole, of the Enquiry which led to this Adjudi- 
cation, originated in the Houfe of Peers, without 
the flighteft intervention of the Commons, who 
were certainly the moft likely to be infeded with 
the party fpirit which has been imputed to this 
tranfa&ion : that its firft objedt was the State of 
Petitions of Appeal ; a queftion of general im- 
port 
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port as a rule of {n-oceeding, totally unconneftcd 
with the prevailing Diflentions of the time ; And 
that, if a political bias muft be attributed to this 
judicial regulation, becaufe the Lords Shaftef-^ 
bury and Effcx prcfided in thefe Committees, it 
certainly was direded more immediately againft ♦ 
Lord Danby, than the five Lords^ both as the 
Impeachment againft him was in a more advanced 
flate, than the other ; and alfo from his anfwef 
being called for as foon as this decifion took place. 
It is indeed dHEcult to judge how far private apd 
particular motives may influence the difcuffion of 
any public queftion ; but it is obvious that this 
was a, period when a decifion on both thefe points 
of civil and criminal Judicature in Parliament 
was likely to be called for : this was the firft Par* 
Ixament, except that which fucceeded the fliort 
Convention Parliament, that had met after a dif- 
folution by the King fince 1640, and as a few years 
before, the Effedt of a prorogation on Petitions of 
Appeal had been confidered, it was. natural that 
now the Enquiry ftiould embrace the cafe of a dtflb- 
lution, which not being then forefeen, had not been 
provided for. If this is a fatisfadiory account of 
the introdudion of the Subjed: at this time^ its 

* 'This Idea is firengtbened by what i^s faid by Lord 
Anglefea at a Cooference, Ap. la, 1679^ <m the m of 
Attunder againfl Lord Danby *' That im the trmtfaSiM tf 
*< thii of air there were two pobts gaiaed by ihe Holiib c^ 
*' CommonSi one of which was this de^fion* 

being 
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being extended to the queftion of Impeachment 
was an obvious confequence ; and if, as has been 
fliewn, the decifion of it pointed chiefly at Lord 
Danby, it is not only, in a great nxeaAire, cleared 
from the fufpicion of influence from the populai: 
frepzy> but, as the Lords were certainly in genera], 
not ve^y * hoftileto that Noblemai^, it carries witli» 
it the ftrongcr marks of impartiality. 

Let us now fee on what this Refolution of tho 
Committee, thus adopted by the Houfe,^ wafl» 
founded : they fl:ate in the flrfl: place that it walk 
*f ^^ Upon perufa^of the Judgement of the Houfe^ 
** 29th of March, 1673 >" ^^^ ^^^ journal of thc^ 
Houfe was ready to be pi:oduced to. autheoticat© 
it: to this then we mufl: refer for fuch Prece»^ 



* The Houfe of Commons feem fufpicious of tliem througll 
the wliQle of their prQceedtngs— Sir T* Clargee faid in a 
debate, May the 9th, 1679 : «* the whole manner of the Lor(£i^ 
•* proceedings fince the plot feem? extraordinary, and I defpair 
** of Juftice from them" — the Commons complained of theift 
allowing Lord Danby's pardon to be argued ; and fuffering thQ 
Bf (hops to vote ; and appointing an early day for the Trial 
of the five Lordsy when they intended to proceed againft 
Lord Danby, whom they fay they had impeached firft by 
Articles. Grey's Debs. Vol. 7. 

f It feems extraordinary that Mr. ChrlAian, in his pamphlet 
on this fubjed, ihould have omitted this part of the report in 
his Appendix of precedents, which perhaps accounts for 
hb fiiying (p. zS, ad Sdit.) <* That no precedent authority 
^* or principle whatever is cited or referred to by tU» 
•* Committee.'* 

dents 
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3ents as it afforded to illuftrate the point before 
them. Whatever was the occafion of that refe- 
rence, it certainly had no relation to any fubjed: of 
political difference, being confined to the cafe of pri- 
vate fuits, at a time when no public profecution was 
depending, which might be influenced by the 
determination of it. It was in thefe terms, 
'^* Whether an Appeal to this Houfe (either by 
^^ Writ of Error or by Petition) from the pro- 
^^ ceedings of any other Court, being depending 
** and not determined in one SefEon of Parliament 
** continue in ftatu quo unto the next Seffion of 
^* Parliament without renewing the Writ of Error 
^* or Petition." It fhould be obferved however 
that when the JLords Committees make their 
Report, and ftate in it the Matter they underftood 
to be referred to them, there is this material infer- 
tion in the terms of the queftioi^, viz. ** Or aty 
** other Bufmefs wherein their Lordfkips aSl as a Court 
^^ of Judicature and not in their legtflative capacity J* 
l^hofe who are better acquainted than I am with 
the forms of the Houfc, will determine, which 
ftatement of the queftion is moft likely to ba 
accurate, that taken down by. the Clerk when the 
reference was made, or that returned, as it muft 
have been, in writing, by the Lords who had 
been employed in the inveiligation of it: it is 
fufficient for the prefent purpofe, that they who 
made the report fo confidered the queftion^ and 
^iccordingly declared their opinion generally; 

'' TMt 
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** That bufineffes depending in one Parliament, 
** or Seflion of Parliament, have been continued 
" to the next Seiiion of the fame Parliament, and 
** the proceedings thereupon have remained ia 
*^ the fame ftate in which they were left when laft 
*^ in agitation;'* and that the Houfe approved of 
** this Report, and ordered it accordingly. In order 
to warrant the concluiion they dr^w, the Commit- 
tee refer to precedents of a criminal as well as a 
civil nature, and fome that apply to a diflblution 
as well as a prorogation ; which laft were appli- 
cable a fortiori to the. cafe before them. — ^What 
cfFedt thefe had upon their judgement may be col- 
lefted from the terms in which they convey it ; 
for though they do not choofe to exceed the limits 
of the queftion which they underftood to be re* 
ferred to them, yet they cannot refrain from hint- 
ing an opinion as to Bufineffes depending *^ in 
** one Farliamentj* as well as " in one SeJJion of 
^^ Parliament.'* I fay hinting, becaufe it is mani- 
feft that the fentence is incomplete as it ftands, 
add requires to make it perfedl the correlative of 
** the next Parliament,** as that branch of it which 
relates to " one SeJJion** is fupplied with that of 
** the next Sefion** 

\x. appears from the Precedents ftated in this 
Report, that in civil cafes which were brought 
cither originally, or by way of Appeal in Parlia- 
ment^ it was ufual to grant a ^Scir/ facias return- 

C able 

• I omit wferring to thcfc cafes, bccaufc XiOrd Hale, in his 

Digitized by V 



able in the next Parliament after the Record wm 
brought in« I admit th^t in ancient tinie; tl^U 
term was frequently applied to exprefs the Hext Sef- 
Jions ; but it cannot be denied, qn the other h^nd, 
that it was at leaft equally adapted to convey the 
idea annexed to it at prefentj fo that, though 
every Seffion might then be confidered as a fepa- 
rate Parliament (as to all purpofe§ of legiflatioii 
it is admitted to be), yet, what was mp^e fubftan- 
tially diftind: by a diflblution, muft ftill be com- 
prehended under the fame term-f-. It appears 
further, that when the cafe was part heard, a day 
was given to the parties to appear in % ^^c next 
3ei£on^ or fqmetim^s in the || next Farli^ment^ when 

treadfe on the Jurifdi6tioh of the Lords Houie, printed by Mn 
Hargrave, ftates exprefsly \ " regularly the Scire facias was 
^* returnable the ne^t Parliament, or the next Seffion of Par- 
** liament j" p. 150. He adds, " But though the award was 
V fuch, yet the writ was rarely, if at all, taken out till the 
*' new Parliament fummoned." That is, the Houfe being poC- 
Jeiled of the caufe by the Record being brought up, ordered the 
party complained of tq attend the deciiion of it in the next. 
ParUamenU When tlie Writ was aftually fued out is perfedlly 
immaterial. 

f Mr. Chriftian^ who raifes this objeftion, admits that diree 
9f the cafes were prQceeded on in new Parliaments, p. 26. 

X Cafe of William de Valentia, 18 Edw. I. an4 of John> 
King of Scotland, 21 Edw. I. In thefe the " next Patllment^* 
feems to mean only the " next Sefion^ ?leport of the Com- 
mittee, 21 Jac. 

ii Cafe of William de Breoufej^ 30 Edw. I. sioft ckarly fo. 

the 
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ikt idufe was procee Jed oti j ttiat * inquilitiotiS 
were often grantfed t6 afcertain forrte fads in dif- 
pute, and ia the niean time the bufinefs flood ovet 
to the nexft Seffion or next Parliament. — In crimi- 
nal cafes it appears that Commifiioners were fome- 
times appointed to -f-hear the anfwer of the ac- 
Cufed, Jfom^imes to proceed to his trial; the 
confideratiori of which, with every thing relative 
to it, was adjourned to the next Parliaments— 
Such were the authorities from which this Com- 
Ihittee dreW the inference above-nieritioned, the 
principle of ^hich is" deducible from the ver/ 

• Cafe of Hugh de Lowthcr, i8 Edw. I. 

f Cafe of the Archbiftiop of Canterbury. Mr. ChrifSan> 
ifho in his ftrfl edition thinks this mufl have been an adjourn- 
ment only to another SefTion, becaufe there are no Writs of 
Summons to the Conmions to be found in Prynne's CoUeftiort 
applicable to this time> in his fecond mOre reafonably expreffes 
his doubts about this' concluilon from the poflibility of Writs 
having ended which were lofll before the days of Mr. Prynne. 
A Summons to the Lords is preferved by.Dugdale, p. 22r; 
dated 24 Feb. 13439 17th Edw. Ill; for a Parliament to be 
held on M!onday> 15 days after Eafter^ at which day it appear^ 
from the Rolls of Parliament, Hated likewife in his Appendix^ 
p. 3^. the Parliament met, in which the cafe of the Archbifliop 
was re*coniklered. 

J Cafe of Hugh Fafteff oi- ScaifcHc-a-Thi* was at firft quet 
tfoned on the fame ground as the fornibr, but it is noW ad- 
initted to be free from that obje£don. — It is faid indeed to be 
an original Petition in the new Parliament, which it certainly 
is, hilt the object of it fhews that the caufe was itill retained 
by the Lords, wh<i arc defired to proceed in it to his acquittal. 
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terms of the qucftion^ viz* ^^ the dlfiinAion be* 
^^ tween the bufinefles in which the Lords aft as 
^^ a Court of Judicature and thofe which coitie 
** before them in their, legiilative capacity." 
Without this extenfion to their judicial proceed^ 
ings they could never have attained the ends of 
Juftice, when Parliaments fat but for a very Ihort 
time^ and often not in the Metropolis^ where the 
ordinary Courts were ufually held. — That this 
conclufion was fairly drawn as to Writs of Error 
will hardly be difputed, when it is feen how * Lord 
Hale expreffes himfelf on this fubjeft recently 
after it was thus fettled : " What effed (fays he) 
** an adjournment by the King (which he had 
** before explained to mean a prorogation) hath, 
^ was a bufinefs formerly of great debate; but 
^ now It h iy uji and cuftom, and partly by decla* 
** rative orders, fettled, i. As to Writs of Error 
" and caufes depending there as a feparate Court 
*' from the Commons, heretofore it Was held that 
'^ an adjournment, without fpecial words to ad* 
^ journ all caufes in Jlatu quo^ had difcontinued 
** all fuch proceedings in the Lords Houfe, and 
** they were put to begin all again ; — and thus I 
<* remember it was ruled in the Houfe, Bridgeman 
*^ being Keeper. But fince that time, upon fearch 
^ of precedents, it hath been ordered and declared 
^ by the Lords, that no difcontinuance arifeth in 



Jarifdiftion of Lords^ p. 167. 
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'* fuch cafes by adjournment, but they are ta 
** proceed as they left the caufe laft Seffion. Aid 
*^ truly itjlands with reafon ; for thefe proceedings an 
** in the. Lords Houfe as a diJiinSl Court. ^* He ap- 
proves, we fee, the principle, refts the de^iiioa 
upon ufe and cuftom as well as declarative orders, 
admits it was always at leaft doubted, and that 
if the adjournment was fpecial, no eaufes were ever 
difcontinued ; which laft concefEon alone is fuffi- 
cient for many purpofes of this argument — But 
the Committee in 1678 extended this dodrine as 
to Writs of Error to the cafe ©f a diflblution— 
They did fo, and with great propriety. Many of 
the precedents above-cited diredtly led them to it, 
and * others are to be found that correfpond with 

them; 

• 30 Edw. I. William Paynell and Margaret his wife. 
I^edtion prefented in an original fuit which was heard in the 
Parliament 28 Edw. I. They were ordered to be at the next 
Parliament to hear judgement.— They came 29 Edw. I. and a 
day was given them to this Parliament 30 Edw* I* when their 
petition was diTmiiTed. 

33 Edw. I. The Priors of Durham and Goldyngham.-^ 
Similar adjournments to two fucceifive Parliaments. 

8 Edw. II. Thomas de Ergum— Commiflion directed to b« 
certified to next Parliament. Hugo de Curteney-— Similar 
cafe— Adjourned again to next Parliament. 

9 Edw. II. Thomas de Multom — Similar cafe. Hugo 1« 
Befpencer — Similar cafe> with ^o adjournment/, 

2 Rich. II. The Earl of Salifbury. An- enrolment of thr 
whole proceedings in the laft Parliament is recited, founded 
upon a Petition in Error. The parties appear in this Parlia- 
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tlietti; but beyond that confideration, the priri* 
ciplc once applied drew after it this extended con- 
fequence, — Lord Hale's reafoh indeed feems ap- 

ment, and after hearing pur ce ^ue ceft Parlcm^nt li cftoit hietk' 
pres au fin quant ceft bcfoignc feuft iffint toiichea 8i plez, &c^- 
itiais par aflent du Pariement jour ent eft donez si» ditz Contesr. 
en le profch' Pariement tout6s chofe^ efteant en ndeiine Teftat 
q'ore font, &c. In the Record here recited, it is faid of the 
proceedings in the firft Parliament the Record and Procefe 
was delivered to the Chief Juftice of the King's-Bench fu^ f 
demurrer comme en garde tan q au dit prtfch* Pariement. '^Tlois 
Mr. Chriftian fays (p. 26) " proves that the Record in a Writ 
** of Error was not preferved in Parliament ^er a diftbla* 
<* tion." — ^Hq. forgets that the whole account of this cafe is' 
the Record ; it begins. Item eft alFavoir qu'il y a un certain 
EnrouUement enroullcz es Roulles du darrein Pariement, &c« 
that the Errors were affigned before the R. B. Record was fent 
back ; that it was mixed with others not complained of, and 
only given Ae G. J. for fafe cuftody ; that it appears from the 
laft adjournment that whether the Record complsaned of waar 
left in Parliament or not, every thing remained in Jlatu qu9j 
and that the conftant prance has been, ever fince 1678, not 
to leave the Record above, but only a tranfeript.— 'Lord Hale 
fays it wa:s fent back becaufe the fame Roll contained divers 
other matters. Jurifd. of Peers> p. 149. 

z Hen- V. The Earl of Satiibury petitioned for the reverfal 
of the attainder of his father, and the Roll of Parliament be- 
ing brought in, he affigned the Errors, and was ordered to pro- 
duce evidence before the Ghaneelloft ad eftedum quod materia 
pdca eo magis maturari poterit erga prox. Parliamentmir, & 
fuper hoc dies datus fiiit ^ho nunc Comid niqae ad idem prox** 
Farliamentum. In the next Parliament he appeared and pray«d 
the Lords ut in loquela fua ulterius ... in forma juris proce«« 
deretoz^-^which was done^ and judgement given. 
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plicable chiefly to this latter cafe^ for in a proro- 
gation both Houfe^ breaking up together feems to 
offer 00 ground to confider them as diftind ; but 
pn a diiiblution one of them is annihilated^ and 
the other can only continue its judicial fun&ions, 
as being a Court perfectly diftindt and indepen- 
dent.-^ They probably could trace no diflindion 
in the practice of former times^ or the reafon of 
the things between the cafe of a prorogation and 
4ifl'olurion to this purpofe ; we have fecn it urged 
that they were then confouhded by the common 
liame of a Parliament; and we ihall find their 
identity infilled upon by ^ thofe who in later times 
oppofed the application of the principle to the 
cafe before u^. In this view of the fubjeft^ too^ 
the dedudion was fair and obvious. It muft not 
te concealed, however, and I wifh to give the 
whole force to the objedion, that Lord Hale, 
whom I have juft referred to as giving his fancftion 
to the decifion of 1673, writing before that of 
1678, fays exprefsly, " But if the Parliament be 
** diffolved before Judgement affirmed or reverfed, 
** then the Writ of Error is wholly difcontinued 
** and abated, and the Court below may iflue pro- 
f* ccfs and execution upon the Record remaining 
** with them without any formal remiffion of the 
f* tranfcript from the Houfe of Lords, upon a 

*, The Lords wha pnotefted in the cafe of Lord Oxlbrd in 
J7>7- 

*^ fuggeftion 
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** fuggeftion entered thereof upon the Record be- 
*^ fore the Judges below that the Judgement is 
^^ neither affirmed nor reverfed/'— I wifli to add 
to this concelfion (what perhaps his name alone 
would fufficieqjljr imply), that he here expreffcs 
the fenfe and praftice of Weftmirifter-hall on the 
fubjeft in his time, eftablilhed on a refclution of 
the Judges in the firfl: year of Henry VII.* The 
Courts of Law, it is obvious, had no other cog;- 
nizance of-this fubjeft, which related to a fuperior 
jurifdiftion, than what arofe from their controul 
over their own procefs, in enforcing or fufpending 
the Judgments which they had given. It is natural 
that they fliould regard thefe appeals from their 
determinations with no very favourable eye ; both 
from prediledtion for their own opinions, and from 
the delay which, without fome regulation, they 
neceffarily occafioned in the diftribution of juf- 
tice. — Though they could not therefore prevent 
the Houfe of Lords from deciding ultimately, 
and at their own time, on all caufes which fhould 
be brought before them, yet if they difcovered 
any appearance of delay, either in the conduft of 
the party, or which arofe from the accidental cir- 
cumftances of the cafe, they would not reftrain 
the perfon who appeared to them entitled to judgc- 

• 5ce FIowerdew*s Cafe, Pafch. i Hen.VIL 19. Y. Books. 
Stated exprefsly, though as it ieems extrajudiciidly> in Sir 
Chriftopher Hayd99 y. Grod&lYC. Cro. Jac. 341. 

ixi^ent^ 
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meat; item mhtcmg it by the prdpeE execution* 
This ttey awarded, when ^ fccond Writrof Error 
was fued out, the former leaving been * foj>erfcded' 
or ^abated withopt asry fault of the party, or if 
it was made returnable in the next SelCtxDs of 
Parliament which was to be held J at^avecy diftant 
day, as || after a Term had intervened ; much more 
therefore would they be inclined to. do it after a 
diflblution, when the uncertainty. of 'the time of a* 
new Parlmment being fucnmoned rfo: greatly: en« 
creafed the^ delay. Itds plain,, however^ * that this 
condud of the Courts of ' Ls^ had no influence 
upon. the queftioni Whether the Writ of : Error 
abated or not ' by prdrogation or diflolutron ? be** 
caufe they ^'^contibued^theiame pradiee even after 
that point was eflahlf&ied ' by ;the Re&diations of 
1673 and 1678. fFheareaTon given i by the Court 
of KingVBench for faoilirig Lord Ctanbgr puts thia 
m the-cleafcll light ; -f f-thfey i^y,' *.*» That in »fes. 

• sir Chriliopher riaydon v. Godfalve/ Cr6. Jac. 341. 

f Crowch V. Hayncs/ Jbaes, 66, Anon. 'Vtfnt. loo, 
contra Goflon v. Sedgwitk.'> 2 Lev. 93. i Mdd. 106.. 

t Worley v. Holt. 1 Vent.. 31* Sid. 413. 

II Saiy V. Silljr. 3 Keb. Z32. 

•• Ld. Ever and Trever. m6 Car. 2. i Vent. 266. ^ 
Keb.' 416. 

Sir F. Duncombe's Cafe. 29 Car. 2. i Mod. 285. 
'Peters v. Benning. 13 Will< 3. 12 Mod.. 604. 

Ld. Hale on Jurifdi^ of Lords, p. 169, 

ft Skinn. 163. 

P M of 
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''of Writs of Error dependtng in Parliameitt 
*i upon a loog prorogation they ceafe to be a 
'^ Saperfedeias^ but the partjr may have £zecutio» 

^ in the King's Bench yet the Pallia-^ 

^ tnmt^ iv^hen it meets, may go on ; and if they 
^ reverie the Judgement, the party will be reilored 
'^ tfo all tha( he bad loft/' Having thus traced 
the praifttce of the Courts of Law, and examined 
the reirfbn of it^ we fiiall be better enabled to judge 
what we^t is to be gpven to the optoion juft 
dned of L^rd Irkik, the ground of which he tm« 
mediately fiibjoios^} <^ for k. would be an into* 
^ lerable deky of juftice ; for no ParUamoit po£- 
^ fibly would be fummoned in feven years ; and 
^ it were vcxj unreaibnable that the Plaintiff's 
^ execution upon a judgement obtaned fltould be 
*f fo long delayed." The only objeftion there* 
fore that he makes to the continuaace is the cir-p 
cumftance of delay, which confideratioo we have 
feen regulated the decifions of the Courts of Law 
on this fubjeft; his conclufion therefore is the 
refuit of Policy^ and not oi Law^ Suppofe then 
this poffible interval between the meetings of Pac-^ 
liament limited to a moderate extent, and foppofe 
fuch regulations adopted by the Houfe of Lords 
as prevent any abufe o^ the right of Appeal to 
them, the reafon given inftantly fails; and we 
ihall fee nothing in the way to prevent the appli- 

cation 
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cation of that which he luid before applied to tte 
%afe of ooMinYiatice after a prorogation, Tiz« *< For 
^ thefe proceedings are ia the Lords Houfe as it 
^^ dillinft Court,''-^f then the reafon for this 
ojMfiioft is founded -only on collateral confidera^i* 
lions, is it better fupported by ptMedent and ain 
diority > We have already eacamin^d foftie wlHch 
leem to pvove the contrary, and he hfimfdf adda 
*two decifive infiances to the number^ itn which 
-the Houfe of Lords granted or continued -a Supers 
ftdeas, while a Writ of Error was depending, till 
the next Parliament, to which they adjourned thQ 
further hearing of the caufe. He thinks indeed 
that the fiay of execution was not qbttfonant t6 

« Cafe tt Dean and Chapter of Litdi$eld^ 4 Hen. IV. 
n* ao* fhe BnofS bong amgned $ iiir cesy le darrein jotir de 
Partament le ^ca avtie Signbr commaiida de cbatiaiidrie Fvo^ 
Ceflib de celle matire tan q'a profcliein ParlesuAt len Peftat ^'or 
cft.-^Rot. Pari. Vol. III. 

Cafe of Jpan Beaachamp« 1 1 Hen. VI. n. 40. She brought 
a Writ of Error, affigned the Erron> which were argued on 
liOth fide8> and then ; pro eo quod Cor* parliament! prasdifii 
ad tanc nrni avffiibaitur ad jodiciiim }n hac parte reddend* s 
xoQfUeratnm liierk qaod prasdi^ Johanna h^x^t diem 
eflepdi coram ipfo Rege in Parliamento £10 extunc piox' tt^ 
Bend' quandocunque & abicunqne infra rcgnum faum Aqglis 
teneri contingerety $sc. et quod executioni Judicii prsedidi 
•interim fiye rfe dere tui - ex causa fupradida. Jamqae pnefata 
Johamu h. pcefenti Pariiamenti quod fiiit prox' Parliamentum 
.foft pnedift^ili Parfiimeatom ofatulit (c, S$c. 

Rot. P^rl. Vol. IV. 
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law, for the reafon lab!6ve:ft^t0d, Which ap(>Ues 
folely lo thie queftion-of <fcky ; an4 does not refd^ 
to any inftance in 4ipp0rt of his opinion ; lyherc 
the reafon given theref^xc i^ piirtial, and a. better 
may be aiSgned fot Uae cOiKraty, and the priidice 
is adverle, it will not furel]^ be prefomptuous to 
dilpute the authority even -of Lord Hal^, or kt 
lead to fpodino; it to f^ob ^ view of the fubjod: as 
he appears to h^ve had. before, him. '^ « 

The Committee ftate further, " That the Diflb- 
^' lutionrdoth not alter xhd ila^e- x)f the Impeach- 
" meats brought pp in .the laft Parlianipnt ;'* and 
this is complained of as a violent and partial infe- 
rence from the precedents before them, fome of 
^hich however appear to relate to criminal profe- 
cutions. But if they were right Jn their decifion 
as to Writs of Error (which has received the fanc- 
tion of fucceeding times to this 4ay ), will it be 
faid that it bore no analogy to cafes of their ori- 
ginal, and even criminal jurifdiftion, at le;^ft fo far 
as related to the record remaining, which was. all 
of the caufe that .exifted in thofe Impeachments ? 
The reafon given by Lord Hale^applies to one cafe 
as well as to the other. Suppofe then the decifion 
of the Houfe in 1717, that Impeachments Were 
not determined by a prorogation (which ba< never 
been attributed to any partial views, and retnains 
the law of Parliament to this .day), had preceded 
that of 1678; might they not as well have ex- 
tended it to the cafe of a diflblution, as they did 

r- that 
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that of 1673 ? But the principles and authorities 
«pon which that of 1717 was founded^ mu& have 
exiiled before 1678; and, if fo, were then cqui- 
vs^lent.to an adjudication; or^ if they arofe (ince^ 
they nauft have been founded upon that vei"y dcci- 
*fiou, which the recognition of them fupports and 
eftabliflies. — It cannot now be known whether the 
Cafes cited in the Report of 1673 were the only 
authorities. on which the.Committee of 1678 relied; 
but it will be proper hereto refer fhortly.to fuch 
others as are to be found in the Records pf Parliar 
ment, which though they may not apply to vindi- 
cate them from the charge of precipitancy, wiU 
tend to fupport their decifion, which is of more 
importance to the prefent. queftion* 

* 4 Edw. m. Cafe of Thomas de Berkeley^ 
who was tried and acquitted of murder in one 
Parliament, but judgement adjourned, and a day 
given him to the next, till which tinxe he is com* 
mitted. In the new Parliament be is difcharged 
from bis Bail ; and a day. is^given'him to the n^xt 
Parliament. 

•f* 50 Edw. III. Adam de Bury was impeached 
by the Commons the laft day of the Parliament ; 
and not appearing, his goods and chattels were 
put in arreft.-- In the next Parliament, 51 Edw. III. 

• The Record at length may be fe«n at the end of Mr. J* 
fofier's Difcourfes, and Rot. Pari. 2. 52. 

+ Rot. Pari. z. 330. 374, 
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ilie Commons pmy that he mty be oontaineil iii 
tbe pardon granted that 3rear^ ^^ €^ tuy&Japkggp 
^ cuirement qutttti fef defcbarges^ From whence k 
feems^ though nothing verj preciie appears^ tiiat 
bts goods were attached to enfor^ce his appearance 
in the next ParHament^ that in the 4Dean time he 
tame in and gave Airettes to the fameeffed:, and 
that the Impeachment was confidered as (^bfiftkig 
in the new Parliament^ or these could be no oc- 
cafion of this application for the dafcbaige'C^ hSm 
imd his bad* 

The fame was done In the fftme«fear in the cflfei 
f£ John de Leyccfter and Wautcr Sporier. 

* 50 Edw. III. William Ellys was impeached, 
and anfwered, and a Commtflb)R awarded to exa-> 
mine into the truth <^ bia defence. 5< • Edw« III. 
he complains to the Padiemeat ^at though he 
had been acquitted upon tfaefe iuquefis, yet he had 
been imprifoned for three months and more *^ fal 
•^ defoutb mainprife tan q cet prefint Parkm&iif*-^Vt 
feems that fome of the charges againft him were 
made by private Individuals upon wUch he had 
been committed, and his Petition confounds them 
with the Impeachment, but the inference is the 
fame. 

'f4. Ric. Ilf Sir Rauf de Ferriers was charged 
if^ith High Treafon ; he made ^is defence, and it 

* Rot. Pari. 2, 328. 37^ 
f Rot. Pari. 90« 105. 
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OOQ iC 



fcttobed to tke Lords that he was innocent^ and he 
vk^ difehavged upon bail — 5 Ric. IL In the 
liext ParUamenc his iaretie9 ftate, that they were 
houfad for kb dppearaiH^ before the next Parlia- 
ment to anfwer to certain matters, &c» and tha( 
fincehe i$ pfeieait ta atifwer whoever will charge 
hiA i» ttttt tnatter, ihey pray to be difcharged^ 
not being b^md for ht» fuciher appearance ; which 
ift graMQd*<— 

That ihii deteitnimrtioh wa» not made ib lightly 
or baAily aaha» be^n &sMd^ may fakly be inferred 
from two teftknomc^ borne to it on vdry public 
accafioM by perfeA» of confiderable eminence^ and 
inttmate knowledge of thm fiibjed— On the trial 
of Lord Stafford Sir F. Winnlngton fpeaking of 
this dectiion^ in the prefetice of both Houicsi, fays^ 
'< it tiias £> agreed at a Conference with the Com- 
'^ nraw upon fiftrdt of Precedents in atl Ages'^-^ 
When k wm afterward thought proper to fieverfe 

• I forbear to^ ibte Khe cafib df tke £>ake d^ SMffoSi, j8 
Hfiffi Vh hemaif the proecedliigji ia the feeond Pa^liamenc 
feem to nuB ta he. by way af Bill of Attunder, and not in a 
judicial courfe* Ijord Hollis, in hia Tra<^ on the Jurifdi6iioii: 
of the Houie of Peets, fays •* There are many precedents of 
**- ordtrs^g^vetl to perfens to zSt fomcthing in the intervals of 
** Klrfiamtnt, and to give an account of k 00 the Lords at the 
** neait onfurngParfiameat ',** and after citisg fome mftaoces^ 
adds ** By all this it appeara^ that the Authority of the Houfe 
<* of Peers ends not with the Parliament, but their Judgment 
'' ililf continues in full force and power/'«-P» xo4. 

it. 
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if^ L6rd Anglefea dated in his proteft againd that 
meafure^ '^ that it had been made and renewed 
^* upon Idng confideration and debate^ report of 
'^ Committees of Precedents and former Refola-* 
« tions''— . 

Certain it is, that in a time remarkable for the 
recorded difference of opinion in the Lords Houfe,. 
no one flood forward to enter his diflent to this 
Adjudication, nor even, as far as appears, to oppofe 
it by his vote ; yet at this period all thofe Peers 
were probably in the Houfe, who to the number 
of 31, in the year i68o, gave their voides for the 
acquittal of Lord Stafford, and who therefore 
neither beKeved the ftory of the Popifh Plot, nor 
were afraid to avow their incredulity ; and con- 
fequently were perfeftly free from, both the delu- 
fion and terror, which is fuppofed by feme to have 
did:ated this decifion — In the Houfe of Commons 
it was taken fo much as a matter of courfe, that no 
intimation is given in the debates of that day that 
any doubt was entertained on the fubjed:. 

In examining the foundation of it, we muft not 
expedt that Precedents fhould be found from early 
times precifely in point : it is fufEcient if the ana- ' 
logy can be traced,' which may fairly be done* 
from fuch as have been referred to. The mode 
of profecution itfelf being adapted only to great 
State delinquencies, could not, of courfe, be in 
frequent ufe, and as the occafion was prefSng the 
Commons would be urgent in their fuit, and the 
^ accufed^ 
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accufed, from his ftation^ at hand to atifwer.' In 
times of fuch fimpHcity, before Eloquence was 
Gonfidered as the handmaid of Juftice, a plain ftory 
was foon told, and foon anfwered, and Judgement 
followed with as much expedition as in the ordi^ 
nary trials at Law. In fome cafes we have feen 
i^ was ufual to refer the inveftigation of the h€t to 
Commiffioners, who proceeded in the intervals of 
Parliament ; * and upon whofe report the Houfe of 
Lords^ when reaffembled, proceeded as upon Evi- 
dence, given before themfelves— In civil. caufes^ 
where the Jefs notoriety of the cafe and the diftance 
of the parties required more time» to be allowed^ 
the very form of the fummons implied a conti^ 
nuance in the next Parliament^ which> from other 
parties being found necefiary in the courfe-of the 
proceedings or the intervention of more important 
bufinefs, was often .extended to feveral fubfequent 
ones ^. Thefe cafes can only apply by analogy to 

* ]Vlr«.Chriftiati takes fome Pains to fliew that Petitions pre^ 
fcDted in one Parliament cannot be anfwered in another ; by 
which if he means Bills (which are flill in that form) or any 
thing but a judicial proceeding, it has no reference to this ar« 
gument :— Such, I believe, are all thofe to which the King 
anfwers in his own perfon ; for to the others the anfv^'er waa 
given by the Lords with the King's aflent* Impeachments by 
the Commons were never confidered as petitions, though ia 
point of form they might ajk for Judgemetit, and in civil cafe» 
the Petition, if fuch, vvas prefented by the party, and was afa* 
fwered by granting the Procefs which brought his advetfary 
before the next Parliament. 

E Digitized by C$^i*^*»^** 



C 34 3 

criminal proce€£iigs> and as the pradice 19 to tlit 
day conformable to the ancient courfe the applica^ 
tion of them is now as perfed: as ever* The pre-» 
cedents of Impeachments themfelves that were, 
determined in the fame Parliament in which they 
began, afford no argument either way ; n(x thofi^ 
which though not brought to a conclufion, have 
not been proceeded upon by the new Houfe of 
Commons ; for if it be argued that they confidered 
them as abated^ it is not queftioned but that they 
might revive the profecution from any period at 
which it can be fuppofed to have ceafed ; their not 
proceeding therefore either upon the original 
charge or upon a new one, only proves that from 
ibme motives of difcretion, and not a fenfe of iiit 
capacity, they defifted from the purpofe of their 
prcdeceflbrs. The only complete precedent in 
lupport of this idea, by which the rights of the 
Commons can be bound, ihortof their explicit 
declaration of the law, would be one, in which a 
new Houfe of Commons had carried up to the 
Lords a fecond Impeachment of the fame fub- 
ftance and effed: as at firft which had remained 
undetermined in the former Parliament. But it 
is not fuggefted that any fuch is to be found : a 
fimilar Inference is indeed attempted to be drawa 
from the cafe <jf Drake^ in 1660, who was im- 
peached for printing a feditious Book, which he 
confeffed before the Lords having written *— The 

• Rapio» 
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King limug intimated his intention of diflblvinj; 
the Farliauient in December, the Lords on the 19th 
of thsU: month ordered ^^ that if this Parliament be 
*^ diUblved before this Houfe have time to give 
'^ Judgienient^ the Attorney Genend fliould pioceed 
^' againft him at law upon the faid offence/* 
From this order it has been argued* that the 
Lords thought the Impeachment would be deteV* 
mined by the Diflbludon, and that they could not 
give Judgment in the next Parliament without a 
frefh trial ^ ; and that utilefs it was at an end the 
Attorney General could not have profecuted for 
the fame offence in the inferior Courts* But there 
is much inaccuracy in this ftatement ^ the objeo- 
tian ; it afiumes that Drake had been convi&ed 
by his pleading guilty; whereas he had only con- 
fefied being the Author of the Book, and bad flill 
a Rights which he was probably difpofed to claim^ 
to controvert the "l feditious tendency of it^ which 

* Mr. Chriftian, p« 6i« 

f This feems to admit that the Record remaiDed in fbfce» 
which however appears not to be the opinion of the Author. 

X The cb}€& of it was to prove that the long Parliament 
fiillfubfified: a point at lead of doubtful confHtutional Htw* 
Tlie Convention Parliament feem to have met upon this prin- 
dptef for if they were not diflblved by the abdication of 
James II* neither were the former by the death of Charles I« 
They even met for the purpofe of fummoning a new Parlia- 
ment, and if they had not authority for this purpofe, which 
was much doubted by the Lawyers of the Time (Vid. i Sid, i.) 
ihey alone were the fubfifling Parliament. 
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alone could make it an objed); of punishment. 
The Attorney General might therefore unqueftion- 
ably proceed againft him^ for it would have been 
no * plea in abatement that he had been arraigned 
upon another Indiftmcnt (or as in this cafe Im- 
peachment) unlefs he had been either acquitted or 
convidted— rif it be faid that Ais doctrine- applies 
only to the cafe of Indiftments in the fame Court, 
and that Drake might flill have pleaded to the 
jurifdidtion of the Court below, as Ficzharris did, 
that plea might have been anfwered by Ihewing 
the order of the Lords, which amounted, whether 
right or wrong (and wrong it certainly was with 
refpeft to the Houfe of Commons) to a difmiflal 
of the Impeachment. Nor is the opinion of the 
Lords more fairly colle<5led : when Parliament 
was once diffolved it was extremely uncertain how 
foon they might be aflembled again, and they rea^ 
fonably therefore preferred fpcedy Juftice from the 
hands of the ordinary Judges, to dilatory and un- 
certain punilhment from their own -|- — The Cjtfc 

♦ Sir Win. Withipool's Cafe. Gro, Car. 147. 

f Others have faid ** Could not Imprifonment for the in« 
(f terval have fatiated their fplcen ?'* That they might fo have 
imprifoned whether they thought the DlfTolution abated pr 
Dot,N feems clear from the refufal of the King's Bench to hail 
Lord Danby, which the Court faid did not turn on the order 
9f 1678 ; but why is it to be prefumed that they were actuated 
^y f^k^a and pot the love of Juftice ? 
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of the Duke of Buckingham has been alleged for 
the fame purpofe : he wa^ impeached on feveral 
Articles in the 2d of Car. I. and Parliament having 
been diflblved in June 1626, and a new one called 
in March following, no further proceedings were 
had upon it. In the interval, an \Information was 
filed againft him in the Star Chamber, for having 
adminiftered Poifon to .the late King, which was 
one of the charges contained in the Impeachment^ 
but which was not profecuted to any effedt. From 
this acquiefcence of the Commons it is inferred^ 
that they affented to the Idea of the Diflblution 
having determined their profecution, as they * are 
fuppofed to have flill retained their animoiity 
againft- this Nobleman — ^To this the obvious an- 
fwer before given to all fuch precedents occurs 
again ; if this reafoning be juft, why did they not 
prefer a frelh Impeachment? — Some other mo- 
tives muft therefore be recurred to for their for-^ 
bearanee, and fuch may fairly be colleifled from 
the Hlftory of the times 2 for it feems the Duke^^ 

• It has been faid, that inftead of going on with their Im«? 
peachment, they addreifed the King to remove him from his 
Councib, but I can find no authority for this in any of the 
Hiftories of the times. A petition to this efied was prefented 
«t the clofe of the former Parliament, with which the King 
wap fo difpleafed, that he determined to difTolve them : and it 
was repeated in a remonft ranee whiph the DifTolution pre* 
vented them from carrying up to the Throne.— Rapin. Rufh- 
worth* £cbard* 
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in order to conciliate the favour of the people^ had 
put himfelf "* ofienfibly forward in advifiag the 
King to fummon the new Parliament^ which 
might very probably operate wkh the members of 
it not to purfue againft the author of their meeting 
the refentments of the old one--Add to this, that 
the objeAs which eqgaged their attention were oi 
fuch magnitude as to fuperfede even the profecu« 
tion of an obnoxious Minifter ; for in this period 
the Petition of Right was prepared and carried, 
and in Auguft of this year the Duke of Buckings- 
bam efcaped the poilibility of further animadver* 
fion by a premature death. 

On the whole then it may be fafely dated, that 
no*!' previous precedent is to be found that militates 

againft 



* *< As he (the King) feared the Commons would sgaia 
** attack the Duke of Buckin^m, he tried to diven them 
*< from it by a meffage delivered to the Houfe by Secretary 
«* Coke. To which the Secretary added, <« The whole Coun- 
*< cil could bear the Duke witnefs, he was the firft mover of 
•* calling the Parliament." — Rapin from Rulhworth. 

f An argument, much relied on by Mr. Chriftiany h drawn 
from the form of the ancient prorogations (none of which 
however are to be found before the reign of Hen. VI.) in 
which the reafon is given ** qualiter neg^tia Parltamenii fropter 
•• ipforum negotiarum arduitaUm dlfcuti nonfoierant neefinaliur 
•* /^r«riMr/V or fometimesy qualiter ntgoAz per Communes^ Uc. 
and he thinks the effect of this was to continue fuch matters aa 
were left undetermined in the former fcflion. But it is clears 
that nigQtia b thefe cafes relates to legiflative proceecKngs (ai 
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againft the Refolution of 1678, even if it ffiould be 
admitted that none had occurred to fupport it. 
In particular cafes there muft be a time when they 
arc firft eftablilhed by pradlice, to fupport which 
it is only neceffary to fee that it is juftified by 
analogy, not prectfc fimilarity to former prece- 
dents and principles applicable to the fubjeft. 
Upon diis fort of progreffive eftablifhment ftand 
ihoft of the admitted privileges of both Houfcs, 
as wett as great part of the jurifdiftion of Courts 
of Law and almoft the whole of thofe of Equity. 
It is in vain to look for Authorities in point into 
the elder Henrys and Edwards, for much of the 
prefent exifting law of the Courts. The different 
State of civilization, of manners, of commercial and 
political intercourfe, precluded the cxiftence of 
thofe cafes in which that law was eftablilhed : as 
they arofe in fucceffion of time the refpcdtivc 
Courts, as well as the Houfes of Parliament, affi- 
milated them to their former rights and powers, 
and they then became Precedents and Cafes to 
which fucceeding times look up with refped: and 
acquieftence. This queftion had never before 
occurred in Parliament ; when it did, the Houfe 
of Lords looked to the praftice of former times 

in ttelfitlfr bftaoee tbey n^cefiarily mail) which never were 
CDntioue4 from Seffioa to ScfSon : nor does, the form import fo 
mucb, for it dates they could neither be dlfcvJPcd nor ter* 
minatedy meaning only that the Parliament had not yet gone 
through all the public bufinefs that required their attendance. 
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both in civil and criminal matters^ and found in 
both traces of their continuing to a fubfequent 
Parliament. Their furviving a prorogation afforded 
likewife a ftrong infetence to the fame effed; 
'for as in legiflative proceedings each Seifion is 
qonfidered as a diftind: Parliament^ which was 
obferved not to be the cafe in judicial bufinefs, 
the diflindtion applied equally to a Diflblution ; 
being founded on the different charader and func^ 
tions of the Court of Parliament and the Court of 
the Lords in Parliament. They could trace no de- 
cifion that affirmed the contrary , and they thought 
themfelves warranted in applying that dod:rine to 
the cafe before them. Let us next fee how far 
this rcfolution was confiflent with general princi- 
ples applicable to this particular fubjedt, and to 
that folely ; for the propriety of it as to cafes of 
error has been acknowledged by the acquiefcence 
of fucceeding times. 

The Judicature of the Peers in Parliament is 
as old as the Conftitution itfelf, and ftriftly con- 
formable to the feudal Genius of it : and the right 
of the Commons to impeach, though the com- 
mencement of it may be traced in pra&ice. Hands 
now upon equal grounds. In all .other criminal 
proceedings, except only that of Appeal, the King 
is fuppofed to be the perfon injured in his CharaAer 
of Confervator of the Peace of the Kingdom, and 
though an individual may carry on the trial, he is 
in fubftance the profecutor, and may at his pleafure 
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puf a ftop to the proceedings. The demife. of the 
Crown had neceffarily likewife the fame efFea, 
for the perfon was no more, for whom the Judge* 
tiient ihould be given. Impeachments on the 
other hand are preferred in the name of the Com- 
mons of England^ and the form is of the eiTence 
of the proceeding. On this occafion the Majefty 
of the Crown gives w^y to the complaints of the 
people; and as the objeds of thcfe feveral profecu- 
tions are different^ it is of importance that they 
ihould be kept diflind:. Thefe are diredied againlt 
pcrfons whom the ordinary procefs of the Lzvr 
was fuppofed incapable of reaching, fuch as Mi^ 
nifters and Judges; both adingunder^ and therefor? 
probably fupported by, the authority of the Crowi| 
-—Criminals are therefore fuppofed who may have 
invaded the Rights of the people without hav- 
ing done any thing *^ Againft the King, his 
•* Crown, and Dignity ;" or if the form of it, at 
a judicial proceeding, may feem to comprehend 
both thofe offences, at leaft it implies that it may 
be the intereft of the people to profecute tjioff 
whom it may be the wifti of the King to proted:* "' 
It follows then that it is an abfurdity inconiiftent 
with the very foundation of the proceeding, that 
the Crown Ihould have the fame power of con- 
trouling it, that it has over its own immedisite pro- 
secutions, I admit that this principle has not 
been deemed of fufficient force to abrogate in this 
inftance the King's prerogative of pardon, though 

F precifcly 
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prccifely the fame principle is admitted to hare 
that effeft in the cafe of Appeal, another anomalous 
proceeding in the Law of England ; in other 
ivords, that our Anceftors forgot or neglected to 
enforce its application in the former cafe, and» have 
therefore by tacit connivance through a feries of 
ages eftablifhed a practice againft it, fubiifting to 
this day, as far at leaft as it is nor controuled by 
the pofitive law which prohibits a pardon being 
pleaded to an impeachment : but the principle re- 
mains the fame, and in inftances where it has not 
been contravened by decided ufage, Ihould ftill be 
applied to the fubj eft, unlefs we are content to facrifice 
that * controul which the people of this Country 
have long exercifed, through their reprefentatives, 
over undefined emergencies ijti the Conftitution. 
This power of fruftrating the effeft of Impeach- 
ments by a Diflblution, is even more dangerous 
than if accomplilhed by means of a pardon : for 
that would fpeak its own purpofe, and the advifer 
of fuch a meafure muft ftand or fall in the eye of 
the publig by the merits of the Objefl: of it ; but 

* *^ And when there is occafion to debate concerning thefe 
*' fupreme Powers of Kiogs, Lords or Commons, we mult not 
** argue like Lawyers in Weftminfler Hall, from the narrow 
<^ foundation of private caufes of meum and tuum ; but like 
** Statefmen and Senators from the large and noble foundation. 
<^ of Government and of the general good of thd King and 
** People," A Tra£k on Impeachments by Sir Humphry 
Mackworth in Lord Somers's CoUedtion. 8» 522. 

the 
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the defign of a diflblution could never be en- 
quired into without encroaching upon a clear prero- 
gative of the Crown, or if it could^ would never 
be precifely afcertained. This prerogative thus 
exerted would be equally prejudicial to the liberties 
of the fubjedk and the fecurity of the Prince ; it 
would defeat the moft falutary purfuits of public 
juftice, without leaving any one clearly refponfible 
for the failure of it. It would enable a Minifter 
who was accufed of having abufed the prerogative 
of the Crown to efcape puniihtnent by a repe- 
tition of that abufe. It would operate as a great 
means of perfecution again ft the accufed, if he hap- 
pened to be obnoxious to the Adminiftration, as 
well as to the Houfe of Commons (fuch as a great 
Minifter recently removed from Office) who might 
thus be harraffed by an endlefs profecution, re-» 
commenced perhaps, and that repeatedly, even 
after he had made his defence, and with the unfair 
advantage that the difclofure of it would afford. 
A Diflblution employed for this purpofe would % 
often be attended with the moft ferious detriment 
to the public fcrvice, and yet would be reforted to 
in order to protect a favourite delinquent, whatever 
might be the confequence. In Ihorr, if the Com- 
mons were engaged in a juft profecution, it would 
be in the power of the King to defeat the objeft 
of it by frequent exertion of this prerogative ; if 
they were difpofcd to perfecute, he might enable 
them to do it by the fame means^ to the utter de- 

F z ,^g,,,^ ftru^ion 
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ftrudtion of an innocent individual. Such con* 
fideracions as tbefe are not urged as affording a 
ground for the decifion in queftion^ but as ftrength- 
eningthe concluiion deduced from precedents by the 
fupport of concurrent principle. The objections 
raifcd againft it on the fcore of party violence, 
when allowed their full force, cannot be more 
fairly eftimated than by * Mr. J. Fofter, who, on 
occafion of another determination of the fame 
period, has thefe expreffions, with which I fliall 
clofc this part of our enquiry : " It muft be ad- 
^^ mitted that precedents drawn from times of 
*^ ferment and jealoufy, as thefe were, lofe much 
*^ of their weight, fince paffion and p^rty preju* 
*^ dice generally mingle in the conteft. Yet kt 
^^ it be remembered, that thefe are refoiutiond in 
*' which both Houfes concurred, and in which 
*' the rights of both were thought to be very 
** nearly concerned : the Common's right of im* 
*^ peaching with effedit, and the whole judicature 
*^ of the Lords in capital Cafes/' 

* Difcourfes, p. 146, 
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JLtfET us next fee wfaait hfiS pafled in fubfequent 

times to afed: the validity of this decifion, which 

was complete^ as we have feen^ on the 19th of 

March, 1678-9. The next public occafion in 

which it was noticed, was at a Conference betweati 

the two Houfes in the month following, in which 

Lord Anglefea,then Privy Seal, obferved, thatia 

the tranfaAion of this affair, there were two great 

points gained by the Houfe of Commons ; " The 

*^ jSrft of which was, that Impeachments made by 

^^ the Commons, in Parliament, continued from 

*^ Seffion to Seffion, and Parliament to Parliament, 

*^ notwithftanding prorogation or Diflblution*" 

What he meant by this expreffion appears from 

the Proteft iigned by him in 1685, and which has 

been before referred to ; a« he there juftifies this 

Refoluticm as founded on previous Authority, it 

could only be, that the Commons had in this in- 

fiance obtained a parliamentary recognition of a 

precedent right. But fuppofing him fo incohfiftent 

with himfelf, as well as fo oinguarded in his ac- 

^count 
dbyLjOOgle 
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count of the conduft of the Lords^ as to intend 
to affert, that they had of their own authority 
made a new law upon the fubjedt ; the Conimons 
were far from acquicfcing in luch an idea, and, 
anxious left the expreffion Ihould be fo underftood, 
immediately replied, " That they hoped their 
«^ Lordfliips did not think the Commons did take 
^^ it as if they had now gained any point ; for that 
** the points which their Lordlhips mentioned 49. 
*^ gained were nothing but what was agreeable to 
** the ancient courfe and methods of Parliament/* 
The five Lords and Lord Danby having been 
committed, and Parliament diflblved, and a new 
one affemblcd OA. 17, 1679, during a proroga- 
tion of it Lord Stafford applied to the Court of 
King's Bench to be bailed, which was refufed; 
*^ * the Court not thinking fit in difcretion to bail 
*^ him, and alleging likewife the Refolution of 
^^ 1678, though they did not rely thereon/' — On 
the opening of the new Parliament, O^. 1680, 
the King in his Speech from the Throne fo far 
gives his fanftion, if it were neceffary, to the Re- 
folution that the Impeachments wereftill depending, 
as to fay " it will be neceffary that the Lords in 
the Tower be brought to their fpeedy trial/'^^That 
of Lord Stafford took place foon after, and, as is 
well known, his convidion ; the foundation of 
which, in point of faA, is befide thapurpofeof 

♦ Raymond, 381. 

ouy 
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our Enquiry ; iri pbint of Law he urged the ob-i 
jeAion to which the Refolution of 1678 was an 
anfsver; and the Lords^ without a iingle diflenting 
voice, though there were found thirty-one for his 
acquittal, * refufed to let the queftion be argued. 
The impeachment of Sir William Scroggs followed 
Ihortly alter, and upon the new Parliament being 
aflembled at Oxford, he put in his anfwer, and 
without objection petitioned for a fpeedy trial.— 
The laft Parliament of Charles 11. being now 
diffolvcd. Lord Danby, who was ftill a prifoncr 
in the Tower on his original commitment, was 
brought up to the King's Bench, to be bailed, but 
the Court refufed the application. He made a 
iimilar attempt ^the next year, and argued his 
own cafe at great length and with much ability. He 
complained of defeats in the form and ground of 
his Commitment, and of the hardfhip of his cafe, 
for which there was no remedy to be found un- 
lefs by the intervention of that Court — He artfully 
enough endeavoured to avail himfelf of what had 
been faid by Sir W. Jones, when Solicitor-General, 

* This has been ibued as a great hardfhip> but feems con- 
formable to the prafticc of the^ other Courts, not to fufier the 
poiitive Roles of their proceedings to be drawn in queftion. 
It was> beiides, a mere point of form> which Lord Stafford 
might feirly be faid to have waived by putting in his anfwer 
to the fpecial articles, Which being brought up in the new Par- 
liament were Hable to the fame objedion. 

t Eafter Term> 1682. See his Cafe in the State Trials. 
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in the cafe of Ldrd Shaftefbury^ when he s^Hed 
to the fame Court for his difcbarge ; '^ That if a 
<' great Minifter Ihould be committed^ he had tho 
<^ cure of a pardon^ a prorogation or a diflblu^ 
« tion;'* which would have been a cooclufive 
argument, at leaft ad hminem, if the Cafes had 
been fimilar ; but he well knew that Lord Shaftefi* 
bury was committed only for a Contempt, and 
that it was always admitted that fuch orders, which 
may be equally made by either Houfe, and confe- 
quently not in the judicial cbarafier which belongs 
only to *one of them, are of force no longer 
than the continuance of the Seffion^-^-oHe comi- 
plained indeed that the Rofolution of 1678 wat 
<^ new doftrine, and never pradtifed till of late.;** 
but his wholt argument went to ihew that the 
Court were at liberty to grant his application^ 
which was only to be difcharged upon bail, witht* 
out interfering with the jurifdi&ion of the Lords ; 
in the fame manner as in civil fuits the King's 
Bench awarded Execution, notwithftanding a. Writ 
of Error in Parliament was fued out, whenever 
they found it tended to delay and vexation ; and 
added, ^' for that he took it for granted that what 
*^ is done by that Court and the Courts of Chan- 
" eery and Exchequer, on Appeals and Writs of 

^ The Hottfe of Commons indeed* in fome uAmc9$, 9& 90 
SL diftina Court, but only, I believe, in matters relative to 
their own privileges, and never receive evidence upon oath. 

** Error, 
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^ Error, Avas underfiood not to meddle at all witli 
^ the juriidiftion nor proceedings of the Lord$ 
<^ in thofe cafes, and that this was juft the fame, 
^^ all beiqg alike fubjeA to the final determina*> 
^ tion of the Lords, whenever they pleafed to call 
^ the Writ of Error, Appeal, or Impeachment, 
<^ before thecn, and without any prejudice to their 
*^ Lordfliips proceedings by any of thofe ads 
** done by that or the other Courts in the intervals 
♦♦ of Parliament. ''—The Court faid it was not the 
order of the Lords (viz. that of 1678) that flood 
in their way of bailing him, but the fupreme ju« 
rifdi&ton of the Kingdom had laid their hands on 
him ; and ordered him to be remaAded»~-As his 
arguments feemed however to have made fome 
impr^oo upon part of the Court, he renewed his 
application the * next Term, but with no better 
fiiccefs. The Reporter ftates his Cafe to have 
been, ^< that he was committed by the Lords 
^' Houfe, and there was an Impeachment by the 
•* Commons pending in the Lords Houfe agatrift 
^ fatm''r~and adds, *^ that it was taken clearly 
^ by the Court that where the party is committed 
^^ by an order of the Lords, upon a prorogation 
^ he may be bailed ;" and the C. Juftice faidj 
" if one be detained after a prorogation, an a^ion 
'* of falfe imprifonmpnt lies/' — That fuch is the 
efi^ of an ordinary commitment by either Houfe 



• Skin.IUp. 56. 
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is admitted by Sir F. Winnington and Mr. Turner 
(then concerned for the Crown) in * Lord Shaftef- 
bury*s Cafe, and exprefsly laid down by Lord 
Holt in that of -f The King v. KnoUis, to which 
the modern pradicc is conformable. It appears 
from hence, that if the Judges did not rely In 
thefe Cafes (as we are told by one of them they 
did not) upon the order of 1678, they muft have 
decided upon principles that were paramount to it. 
It may indeed be urged, and in fome fort colleded 
from the expreffions of the Court, that they did 
not think themfelves at liberty to examine the 
proceedings of the fupreme Jurifdiftion of the 
Kingdom ; or, as X Lord Guildford held, who was 
confulted with the reft of the Judges on the fub- 
]c&, that having no power to bring down the Re- 
cord, they could not be certain but that he might 
be attainted of treafon. But it feems as if the 
Return to the Habeas Corpus would have ihewn 
whether he was committed before trial or after ; 
and the former objedtion applies equally to all 
Commitments by the Lords.— However fupreme 
their Jurifdiftion may be fuppofed to be, it can 
only.exift in cafes and over perfons fubjedt to their 
pognizance. Nothing but the continuance of their 

* I Mod. 155. 

t I ^^* Raym. 18. If a man be committed by Parliament, 
and the Parliament is prorqgued> the King's Bench will grant 
a Habeas Corpus. 

I North's Life of Lord Keeper Guildford, 164*. a 18. 

authority 
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%iuthority can juftify the detaining any one under 
their orders ; and in cafes where that is determined 
by a prorogation or diflblution, the King's Bench 
finds no difficulty in reftoring the party to his 
liberty. As they take notice of the adts of the 
Crown affedling the Parliament in one cafe, why 
Ihould they not in another, if the efFedt be the 
faitie ? Let us fuppofe that Mr. Haftings was now 
in cuftody (it is only by way of illuftration that 
his name Ihall be introduced in this place), and 
that no Parliament was fitting, or likely to fit; 
would the Gentlemen of the Law, who hold that 
the Impeachment is determined, if they prefided 
in the Court of King's Bench, fcruple to releafe 
liim, at lead upon bail ? The refufal therefisre of 
the Judges of that day proceeded from a contrary 
opinion, and if not influenced by the authority of 
the Lords order muft have been guided only by 
the reafon of it. But Lord Danby was referved 
for more favourable times, and renewed his appli- 
cation * the next year with bettej profpedks of fuc- 
cefs. The Court had been recently filled with 
new Judges, zxid -f* JefFeries fat at their head, a 
man equally defperatfe in his perfecution of the 
vidtims of the Courts and his protedion of the 
culprits of the people. It was urged by Mr^ 

• Hil. 1683. 

f Mr. North fays his determining to do this bufinefs helped 
to raife him to the poft of Chief JufKce. Life, &c. p. 118. 

G 2 PoUexfen, 
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PoUexfcn^ who feema in general td have beeo hts 
Lordihip's advif^r, that by the Diflblution the 
proceeding was determined^ like cafes of Writs of 
£rror. But even this Court did not venture to 
adopt that idea^ which ihould have itiduced his 
4ifcharge, but alleged that the Lords power of 
bailing was fufpended, and that if he was bailable. 
It was abfurd that no Court ibould have the power, 
•nd they adopted Lord Danby V former argument 
drawn from the Court's granting execution on 
Writs of Error when there was a long prorogl^^ 
tion; adding, as he had done, *^ that in one 
^^ cafe or the other the Parliament when it meets 
^^ may go on, and if they reverfe the Judgement 
^^^pthe party will be reftored to all that he had loft, 
^< and fo they may proceed to the trial of my 
^* Lord Danby V' &c* Upon this principle they 
"jf difcharged him oft his giving bail to appear in 
the next Parliament,* as they did likewife, foon 
after, the four Lords who were under a fimtlar 
profecution. It might be the order of 1678 that 
prevented their being abfolutely difcharged, but 
00 notice is taken of it in anfwer to the argu* 

^ Skinnen i6t. 

f Mr. Nordi, fpciaking p£ the di&harge, and of tbe hard* 
fliip of the cafe, fays, " If the giving it was irregular, it was 
<' erring for Juflice; and one would think that fuch confidant 
^* tion might purge the irregularity— But nothing hath ever 
^^ been faid againft it in fuilick yet; and fo far all is well/' 
Life of Lord Guildibrd^ 165. 

ments 
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mentt of Counlel, and any refpefk paid to it; by 
fuch a Coiirt as this is a ftrong recognition of its 
authenticity — ^We have another account given of 
it at a fubfequent period by ^ Lord Holt, who 
was at this time concerned for Lord Danby, and 
who fays the chief Reafon of his being bailed was 
that given above ; that there was no profped: of 
HD Opportunity for him to apply to Parliament 
for this purpc^e — ^He intimates his difapprobation 
of the meafure^ by obferving that it was denied 
feveral times^ until the C. J. Jefferies came in^ and 
remarks ^^ that his being bailed to appear in the 
^^ next Seflion of Parliament was an Af&rmance 
^^ of his Commitment^ and a plain proof of the 
^^ opinion of the Court at that timcj that the 
^^ Commitment was not avoided or difchargisd by 
f' thc^f- prorogation of the Parliament'* — The next 
period in this long-protrad:ed profecution was that 
which terminated it on the acceifion of James the 
Second*— On the firft dny of the meeting of Parlia« 
ment the Lords appeared in difcharge of their 
Recognizance, and at the iame time prefented 
petitions in different forms— 

The Popilh Lords ftatcd that they had been 
committed upon the iingle tefiimony of Titus 
Oates^ who had fince been convifted of perjury, 

* In deciding Lord Salifbury's Cafe, Carth. 133* 
f This is fubflituted ail along by millake in the Report for 
Diflblution. 

afferted 
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affcrtcd their Innocence, and prayed to be difi 
charged with honour — Lord Danby alleged his 
long Imprifonment upon an Impeachment founded 
on^bare fuggeftions of Crimes, and prayed to be 
relieved either by7Vw/or fuch other ways as the 
Lords fhould judge moft convenient, and that in 
the mean time he might be continued on bail. 
But the Houfe was more indulgent than Lord 
Danby's modefty would allow him* to hope ; and 
as they had no defign of proceeding to trial, they 
thought it unneceflary to detain them longer under 
any fort of reftraint, and accordingly contented 
themfelves with ordering them " to attend till 
*^ further order** — This might have been thought 
fufficient for relief of the parties in what was cer- 
tainly a hard Cafe, leaving it to be feen whether 
the Commons were difpofed to urge the claim 
which the former Houfe of Lords had allowed ; 
but their zeal for redrefs went much further; and 
the next day the Houfe fat it was propofed *^ upon 
*^ confideration of the cafes of thefc Lords con- 
*^ tained in their petitions* to reverfe and annul the 
" Order of the 19th Mar. 1678-9 as to Impeach- 

• Burnet fays the Petitions of the Lords ** were fcnt to the 
*' Cpmmpns^ who returned anfwer, that they did npt think 
*< // to iniift on the Impeachment — So upon that they were 
** difcharged of them and fet at liberty/' i. 640— ^But this 
account muft be inaccurate, as there is no fuch tranfadion to 
be found in the journals of Parliament. 

5' ments/' 
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« ments/' which, after feme debate, and the pi^?- 
rious queftion being moved, was carried in the 
A&mative — The Proteft figned on this occafion 
by Lord Anglefca and two other Lords Ihews fuf- 
ficiently the precipitancy with which this ftep was 
taken and the reafons to be urged againft it. It 
ftates that " it doth extrajudicially, and without a 
«f particular caufe before them, endeavour an altcr- 
« ation in a judicial Rule and Order of the Houfe, 
<^ and that it fhakes and lays afide an order made 
** and renewed upon long Confideration, Debate, 
" Report of Committees, Precedents, and former 
^^ Refolutions, without permitting the fame to be 
« read, though called for by many of the Peers, 
•f and againft weighty reafons appearing for the 
" fame, and contrary to the pradice of former 
*^ times'* — How well they were founded in this 
latter affertion we have already feen ; that.it was 
^* extrajudicialy^ and confequently in propriety of 
proceeding only an " endeavour^* to fubvert a 
pofitive rule, appears from the manner in which it 
was introduced, which was upon a Confideration 
gf the Petitions of thefe Lords, none of whom dif- 
puted this order or ftated any thing that could 
properly bring it into debate* If the Houfe paid 
fo little Attention as they feem to have done to the 
rights of the Commons, they might ftill have 
found reafons for difcharging the Lords in queftion 
upon the particular hardftiip of their cafe, or even 
on the ground of the Demife of the Crown, which 

might 
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nyght be thought to determine that as weU at all' 
other criminal proceedings — ^They left however 
that part of the order unrepealed which relates to 
Appeals and Writs of Error, and thus avowed the 
partial motives which induced them to invade the 
other part of it—* They proceeded however no 
farther, and having thus laid a foundation totally* 
diftindr from the ground of their application for 
difcharging the Lords as well as their bail, which 
they did a few days afterwards, they were little 
anxious to fubftitute any Rule, in the place of that 
which they had invadedl, to guide the proceedings 
of fubfequent times~-This indeed could hardly 
have been done without more inveftigation of the 
fubjeft, than they were difpofcd to give, and there- 
fore the point was left by them, at leaft as it was 
found by the Houfe in 1678 ; for it is abfurd to 
fuppofe that the repeal of an order can of itfelf 
eftablifh the contrary rule of praAice. If the Rc- 
folution of 1678 was well founded, it was atl 
Af&rmance of the pre-exifting Law of Parliament^ 
and therefore operated as a declaratory law^—now 
the repeal of fuch a law (for example; the 25th 
£dw. IIL or the Bill of Rights) can not leave the 

* Mr. Chrifltan adintti ** that if die order of 1678 hacl 
<< been merely dedaratoty of the former lawr, the rcreifil 
<^ would have been ineffedtual and nugatory,'* p« 41* If there* 
fore the former propoficion has been efiabliihed his conclufioa 
will follow. 

fubjed 
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fubje& in a worfe fituation than he was before it 
was enadted — It removes the legiflative fandion, 
but the Right remains unimpaired — But the Houfe 
of Commons^ it is faid, made no complaint againft 
this decifion, and thus muft be taken to have given 
their faniftion to it ; as far as it afTedted the dif- 
charge of the Lords in queftion it is plain they 
acquiefced in it upon general principles of difcrc- 
tioti, as they inftituted no new profecution againft 
them — Even if the old Houfe of Commons had 
fubfifted, they would have adted prudently not to 
begin hoftilities with the new King, by reviving 
thefe Impeachments — The convidlon of Oates, 
and the change in the temper of the times, would 
have probably fecured the Popifli Lords from 
convidlion, if indeed they ever intended to bring 
more than one of them to a trial : and Lord 
Danby*s Offences, after five years imprifonment, 
might well be fufFered to fleep in the grave with 
the Prince who occafioned them, and againft 
whom the punilhment of them was obliquely 
directed — But had the Cafes called much louder 
for Juftice, the filence of* fuch a Houfe of Com- 

H mona 

* It 18 laid Serjeant Maynard was ftill a member, and^e 
was a hoft— But is it ferioufly believed that becaufe he made 
no complaint he approved of this refolution ? he who in 1680, 
on Lord ScafTord's Trial, had faid, ^* if there were no precedents 
^ for the continuance of Impeachments they oueht to maKe 
** 9lic«" It is remarkable that none of the following leaden of 

th« 
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mons as this, ought not to have much weight in 
confirmation of the aft of the Lords — The violent 
meafures purfued at tbo clofe of the Reign of 
Charles the Second *, complaints of which poured 
in from all quarters, had fo changed the mode of 
Eledion, and broken the fpirit of the people ; and 
fuch pains were taken in managing the ReturnS| 
that the King, whom a former Houfe had cxn 
x:luded from the Throne, declared there were now 
not above forty Members in it that he would not 
himfelf have chofen— we might therefore rather 
wonder, not that they acquiefced in filence, but 
that they did not make a formal renunciation of 
this moft important right, and, M\'ith -f- Burnet, 
thank them for having done no more mifchief 
than they did. 

The next ftep taken by the Houfe of Lords was 
the introdudion of a Bill for reverfing the Attain- 
der of Lord Stafford — It appears they were under 
great difficulty how to frame the preamble to that 

the Country p^rty in the laft Parliament of Charles the Second 
are to be found in this ^ Sir W. Jones, Sir F. Winningtoni 
Sir N. Carew, Sir W. Pulteney, Sir T- Lee, Sir T, Player, 
Sir H. Capelly Mr, Powle, Mr, Bofcawen, Colonel Birch, 
Colonel Titus, Mr. Booth, Mr. Harbord, Mr, Svtrynfin. 

* Burnet i. 625. 639, fol, Ed. . 

f *^ And with that Ihe Seflion of Parliament ended ; which 
^* was no fmall Happinefs to the Nation, fuch a body of Mei| 
f ^ being difmifTed with doing fo little hurt.*^ 

Hifi. I. 641* fol. Ed. 

Billj 
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Sill ; that IS, what grounds to allege in juftificatiort 
of it ; and the debate upon that point alone was * 
adjourned to a fecond day. They refolved how- 
ever at laft to reft it folely upon his innocence, and 
that the Teftimony on which he was convicted 
Was falfe, without alleging any defeft in point oi 
Law ; and in this form it pafled the Houfe ; not 
without a proteft by feveral Lords, who aflSgned 
this defed in the preamble as the reafon of their 
diflent — The Comment upon this condudt of the 
Houfe is fo obvious, that I forbear enlarging upon 
k, and fliail only deprecate the urging at this day^ 
fuch legal objedtions to the conviction of Lord 
Stafford as the Houfe df Lords^ in the firft year of 
James the Seeond, did not venture to ftate in public^ 
or to tranfmit upon record to the other Houfe of 
Parliament* 

The next cafe that occurs, is that of the Earls of 
Salifbury and Peterborough, and the cotemporary 
one of Sir Adam Blair and others. Thefe latter 
were -f* firft impeached by the Commons, for pub-» 
lifhing King James's declaration. The former for 
being reconciled to the Church of Rome; and all 
of them at different tiities committed. The Par- 
liament in which thefb proceedings were had, having 
been dilTolved, and a new one afTembled, Sir Adam 
Blair petitioned the Houfe of Lords to be admitted 

* Lords Journals, 14. aS* 
f June i6tb| 1689. 
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• 

to Bail, T^hlch was rcfolvcd in the Affirmarive ; * 
and at the fame time a day was appointed to take 
into Confideration whether Impeachments continue 
from Parliament to Parliament. It is impoffible 
to pafs over this Petition and Reference, without 
remarking that neither the prifoner, nor the Houfe^ 
entertained the leaft Idea that there fubfifted any 
•f- pofitivc Rule of proceeding on the fubjed, fuch 
as has lately been attempted to be drawn from the 
then recent Refolution of 1685. Nothing being 
4one upon the day appointed, another day was 
X foon after fixed for taking into Confideration, 
whether Impeachments continue in ^atu quo from 
Parliament to Parliament ; and || alfo whether the 
Courts in Weftminfter Hall may proceed in the 
intervals of Parliaments, after Appeals or Writs of 
Error are depending in this Houfe, which like- 
wife paffcd off without efFedl. During all this 
time the two Lords in the Tower patiently fub- 
mitted to their jmprifonment, and thus afforded 
their teftimony, as well as that of their legal Ad- 
vifers, to the legality of it, which could only be- 
utider the Idea that the Impeachment againft them 

• Ap, J, 1690. 

t Mr. Chriftian fay», " This queftion refpcAidg the cffcA 
*Vof a diflblution, at that time was certainly a doubtful 
<« point."— P. 66. 

i Ap. 8. 

II This latter point had beeu before agitated (March Jjtb) 
upon a particular Cafe before them* 
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•was ftill in force : nor was it till an Aft t>f general 
Indemnity had * paflTed, that any fteps were taken 
for their releafe. -f* Immediately upon this, during 
an adjournment of the Houfe, Lord Salifbury ap- 
plied to the Court of King's Bench, to be dif- 
charged, as being cleaifly within the Ad: ; which 
being refufed, J becaufe it was thought the party 
applying could not avail himfelf of it, without 
Hating by plea, that he was not included within 
any of the Exceptions contained in it. It was 
then moved, that he fhould be admitted to bail, 
on the authority of Lord Danby's Cafe, in 1683 ; 
which was likewife refufed, the chief reafon given 
being " Becaufe the Parliament was adjourned 
*^ for a very Ihort time, and that was thought the 
" proper place for him to apply." The decifion 
therefore of the Court in this cafe, affords little 
room for inference, as to the opinion then enter- 
tained on this queftion ; but much may fairly be 
coUedied from the condudt of the party, and the 
illuftrative declarations of the Court. The form 
of the application Ihews moft clearly that the only 
ground of difcbarge which was fuppofed by the 

* May a3d, 1690. 

f EaftcrTerm. 

X Carth. 132. Mr. J. Fofter alleges that this could not 
be the Reafon, becaufe the A6t exprefsly provides that it may 
be taken advantage of on the general liTue ; and thinks the 
ground muft have been, that the Court had no cognizance of 
kis crime, the matter lying before a higher Judicature.— P. 44- 
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Earl himfcif, and his advifers, to exift, was that 
of the pardon ; for, that failing, the next motion 
was, to be admitted to Bail ; which, as the Court 
obferved, would in general be an Affirmance of 
the Commitment; and, in this cafe, of the conti-^ 
nuance of it to that time. Nor could the reaibn 
affigned by Mr. J. Fofter prevent this application 
having been made, however it might guide the 
difcretion of the Court in refufing it ; for it muft 
furely be as competent to them to difcharge the 
party from fuch a Commitment, if the proceeding 
on which it was founded was * totally at an end 
(like commitments for Contempts), as if the crime 
was extinguilhed by a fubfequent aft of Pardon—^ 
But the Court, in which Lord Holt prefided, who 
had been Courifel for Lord Danby, and could 
neither be ignorant of the ground of his applica- 
tion to be bailed, nor of the manner in which he 
was finally difcharged by the Houfe of Lords, is 
not fatisfied with giving a fingle reafon for their 
condudt ('f^ if indeed that reafon is properly ftated 
by the Reporter), but obferves upon the cafe of 
Lord Danby, that he was denied to be bailed by 
feveral Judges till C.J. JefFeries came in, and that 

* This argument is intended to apply no farther than agaioft 
the tleterminationj as it is calledi of the Impeachment. 

f I cannot help fufpe£ting that the Earl of Saliibury'i 
name is fubflituted in this place for that of the £• of Shaftef* 
bury : but in neither way is the paflage quite corred* Carth* 
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even that dlfcharge upon bail to appear the next 
SeiSons was an Affirmance of his ComnQitment.--** 
They go farther^ and in oppofition to this^ which 
they plainly confider as an unwarrantable ad of 
Lord Jefieriesy rely on the cafe of Lord Staf&rd, 
in which the fame application was refufed ; and 
far from thinking that the hardihips he underwent, 
which at the diftance of ten years muft be viewed 
without prejudice, could invalidate the efied of 
the legal principles eftabliihed in his Trial, they 
add this emphatical account of it: ^^ And not- 
^* withftanding that Parliament was diffolved by 
' '* which he was committed, yet he was continued 
*^ a Prifoner, and afterwards tried upon the fame 
*^ Impeachment J convided, and executed; which 
" f^ify proves that Commitments by the Peers ia 
^^ Parliament are not made void by the proroga-' 
** tion or diflblution of the fame Parliament/*— It 
is obfervable they draw only fuch a confequence 
from this cafe as was ftridly applicable to that 
before them ; but, if the whole of it is cited with 
approbation as an exifting authority (which no 
one who reads it can doubt), it follows equally, 
from his Trial, conviction, and execution, that 
** the fame Impeachment'^ was ftill depending, " not* 
" withftanding that Parliament was difialved" in 
which he had been impeached, as well as com* 
mitted. — The Refolution of 1685, which could 
not be unknown to the Court, though diredly ap- 
plicable againft this inference, is paft by in filence, 

either 
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cither as being inefficient from its negative form^ 
or extrajudicial and invalid in point of fubftance. 
As foon as the Parliament * re-aflembled, Peti- 
tions were prefented to the Houfe of Peers by the 
two Lords who were ftill Prifoners in the Tower ; 
Lord Peterborough ftated, that he had been con- 
fined almoft two years, nothwithftanding a diffolu- 
tion and feveral prorogations had intervened, as 
alfo an adt of free and general pardon ; Lord Sa- 
lifbury confined his claim to the latter ground 
only, poffibly from the intimation he had recently 
received from the Judges of the King's Bench of 
their opinion of the invalidity of the former ; and 
both prayed to be difcharged — Again the Refolu- 
tion of 1685 is neglefted by thofc who were moft 
interefted to claim the benefit of it, as well as by 
thofe who were the proper judges of its efFedt; 
and fo little was the Houfe imprefied with an idea 
of appealing to that, as a rule of proceeding, whicb 
muft have led to an immediate difcharge of the 
Lords in cuftpdy, that they conceive the moft pro- 
bable claim which they could make to their liberty 
muft arife from the aft of pardon ; upon which 
point they order the Judges to attend, and give 
their opinion : this was prefented to the Houfe a 
few days after, and imported^ that, *' if their 
<* crimes were committed before Ffb. 13, 1688, 
<^ and not in Ireland, nor beyond the feas, they 

'* were 
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^^ were pardoned by the faid Aft/' — As this opi-» 
nion gave no decijfive anfwer to the queftion, but 
left the efFeft of the zGt of pardon to be coUedted 
from extrinfic circumftances, not before the Houfe, 
(for, as no Articles had yet been exhibited^ the 
date of their offences could not be afcertained from 
the charge itfelf,) it is not to be wondered that 
pothing final was determined at this time upon 
their petitions. As the cafe was (till doubtful, the 
Houfe refufed to difcharge them, but admitted 
them to bail till it could receive a more deliberate 
confideration. — On the fame day a Committee was 
appointed " to infpe<9: and confider Precedents, 
** Whether Impeachments continue in Jatu quo 
** from Parliament to Parliament, and to report 
*^ their Opinion.*' — The manner in which this 
Committee conduced the enquiry, and the flate- 
mcnt which they framed of the refult of it, dc- 
ferves particular attention, that the reader may 
be enabled to judge how well it is entitled to the 
charafter* of " a full and folemn invefligatipn of 
" all the preceding Cafes; and -f-the alTertion, 
that all the Cafes " are ilated, and not concealed.'* 
It appears, I confefs, to m^, upon the fulleft ex- 
amination tha^ I am able to beftow on it, that this 
Report contains^ nothing more than the heads of 
the feveral precedents ; and J every one of them, 

that 
♦ Mr. ChrifUs^n, p. 45. 
f Speech attributed to Mr. Harding. 
I In the Cafe of Thomas de Berkdey they omit ftadng that 
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tHat has any referhvce to the qndition (unlefs the 
fingle cafe of Lord Stafford)^ fo loofely and £> 
inaccurately ftated^ that if the Houfe bad pro«( 
ceeded upon thefe documents only^ they could 
icarcely have avoided coming to the conclufiofl, 
which yet neither they, nor even the Committee 
irfelf did, that Impeachments were determined by a 
Diflblution. — After having mutilated the ancient 
precedents, tn the manner ihewn below, they omit 
any mention of the Reference in 1678, or the Re* 
Iblution of 1685, and fiate in general, as to mo- 
dern Cafes, that *^ none are found to continue 
" from one Parliament to another, except the 
*^ Lords who were lately fo long in the Tower.'* 
Nor are they more accurate in their ftatement of 
recent occurrences, forgetting the cafe of Sir Wil- 
liam Scroggs, whofe Impeachment, we have feen^ 

d day was given Urn ia the next Parliament to hear Judgement^ 
and that he was conunitted in the mean time. In that of dio 
Archbifhop of Canterbury^ no notice is taken of the arraign* 
ment being adjourned to the next Parliaments in which it ii 
proceeded on. In thofe of Ellys, Dcj Bury, Leycefter, and 
Spurrier^ the proceedings in the fecond Parliament are not 
mentioned. Hugh Farfta£ it is faid, was accufed ai^d ac« 
quitted in A®. 51. " Sir R. Ferrers accufcd by the King; 
*' acquitted; but put under Bail to appear before the King 
*» any time between that and the next Parliament.** The Reader 
is requefled to compare thefe two laft Cafes with the account 
of them above given; or> if he has the opportunity, with the 
RoUs of Parliament: from which the fupprcflion will be qiofi 
apparent. 

continued^ 
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CMtinuecl, aft well as thofe of the Lords in the 
Tower, to a fubfcquent Parliament. Whatever 
affifiaiKe therefore Mr. Petyt, whofe 2eal and 
knowledge of legal antiquities has been defervedly 
cxtolkd, might have afforded the Committee in 
laying before them the Records in the Tower, of 
which he was the Keeper, the Ho«fe could derive 
but little light from his refearches, when feen 
through the medium of this Report.— -Urilike the 
eonduA of the former Committees of 1 673 and 1678, 
who fubjoin to the Report their Opinion of the Infe- 
rence to be drawn ffom it, and by that means lay a 
ground for the Houfe to decide upon the queftion 
before them, that.partof the Reference is negleded 
here, fo that no rule of practice can be eftabli&ed 
by agreeing or difagree^ng to this Report. I notice 
this the rather, becaufe an argument has been 
drawn from the filence of the Commons on this 
occalion, who, *it is faid, muft have feen this 
Report affirmng Impeachments to be at an end ; 
whereas there witl not be found in it the flighteft 
intimation of an Opinion, unlefs what can be 
drawn from the manner in which the precedents 
are ilated. — The Houfe proceeded immediately 
upon this Report, and, after hearing three of the 
Records read, their Refolution is thus recorded : — 
« After the confidcration of which precedents, and 

* Speech attributed to Mr. Hardbg. 
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^^ Others mentioned in the debate^ and reading the 
'^ Orders of Mar. 19, 1678-9^ and May zz, i685» 
'^ concerning laipeachmeots, and after long de- 
'^ bate thereon^ and feveral things moved, this 
*' Queftion was propofed. Whether the Lords 
" Salifbury and Peterborough Ihall be now dif- 
*^ charged from their Bail ?*' which, after the pre- 
vious queftion being put, was refolved in the Af- 
firmative; and they and their fureties were, the 
fame day, difcharged accordingly. As this Vote 
followed fo clofely upon the Report above ftated, 
the firft impreiSon on the mind undoubtedly is, 
that it was the immediate Refult of it. But many 
reafons will foon occur to controul, and even to 
fubvert, the effe& of that prepolTeflion. It is^ob-^. 
vious, in the firft place, on a nearer view of the 
fubjed, that no diredk inference can be drawn from 
a Refolution collateral to the decifion of the point 
fuppofed to be in queftion. — The Committee were 
alked by the Houfe, Whether Impeachments con- 
tinue in Jlaiu quo notwithftanding a Difiblution? 
They giye no anfwer to this queftion; and the 
' Houfe, having none to adopt from them, fubfti- 
tute none in the place of it. — It may be faid, they 
pafled over the intermediate fteps of the propofi* 
tion, and came at once to the conclufion,, which 
was the difcharge of the Lords. — But, to render 
this argument efiedtive, it muft be fiiewn that this 
conclufion was the proper one from thefe premifes, 
and that it could be drawn from no other ; ip both 
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of whicti it feems to me to fail.— The juft refult ' 
froii> the eftabliflimeDt of the general propofition^ 
that laipeachments in fuch a cafe were determined^ 
would have been, that the Impeachment of thefc 
Lords was po longer depending, which would have 
operated as a difcharge from the Profecution itfelf^ 
not merely from the fecurity which they had given 
to attend the order of the Houfe. — The fecond 
point to be eftablilhed is equally unfupported, for 
it is mold obvious that the difcharge from bail 
might equally be the confequepce of confiderations 
on the Aft of Pardon, or any motive of difcretion 
that can be fuppofed to have influenced the Houfe. 
For any thing that was done by this Refolution, ( 
the Impeachment continued in full force; the 
Commons might have claimed their right to pro- 
ceed in it, and the Houfe of Lords at a fubfe* 
quetit day might have rcfolved its , continuance. 
The form of the Queftion thus propofed and car* 
ried,' prevents its amounting to a deciiion of ^ny 
point whatever. Should the Houfe of Lords at 
this moment refolve to difcharge Mr, Haftings 
from his bail, even after the reference to a Com- 
mittee to fearch for Precedents, would it be urged 
that fuch a ftep atone, however' extraordinary it 
might appear, would amount toa refufal to pro*- 
cced in his trial ; or, even if it did, that no re^fan 
could be alleged for it, but their opinion that the 
Impeachment againfl him no longer fubfifted ? 
If this conviAion operated oa the minds of many 
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of tbe Lordsj the reft^ amounting to a majoritjr 
of the Houfe^ if the^ difregarded the claim of the 
Commons^ (ftill more^ if they could infer theit 
flcquiefcence from their negled to proceed^) mi^t 
fcottcur in the fame Refolution from any of tSie 
various motives applicable to iuch a cafe. But 
the Proteft figned on the occafion before us affords 
a clue» whicfa^ with the concurrent teftimony of 
the hiftory of the times, will lead usj if not to a 
clear appreheniion of the eflfeA of this Refolution, 
at leaft to the reafon why it was not conceived in 
more explicit terms. The ground of Diffent ftsited 
by the fcveral Lords who protefted is, i. ^ Be* 
'* catrfe we conceive it is a Qiaeftion not at all re^ 
■* relating to the real debate before us ; but urged 
^ upon us, not for the fake only of the two Lords 
" menttenedJ*-^T\it obfcurity, and apparent inac- 
curacy, of this exprcffion, is cleared up by tlw 
account which * Bilhop Burnet gives of this whole 
tranfa&ion. He fays, <^ Another debate was moved 
" in the Houfe of Lords (by thofe who intended 
" to revive the old Impeachment of the Marquis 
** of Caermartlien), Whether Impeachments con* 
** tinucd from Parliament to Parliament, or whe* 
•^ ther they were not extrnguiflied by an Aft of 

^ Grace ? The thing was well laid, and 

'* fourteen leading men had undertaken to manage 
*^ the matter againft him; in which the Earl of 



• Hift. 2. 68, 
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^ Shrewibury had the chief haod^ as he himfit^ 

^^ told me • • But a difcovery was at this lime 

'' made that was of great coniequence; and it 
^^ was maniftged chiefly by his means ; fo that put 
^ an end to the defigtis againft him for the pre* 
<^ fent.**^ — ^Wc fee then at once the perfon pointed 
outj for whofe fake^ as well as that of the two 
Lords^ this quefiion was urged upon the Houfe 9 
«nd though I am far from relying on the aecuracyi 
of this Hiftorian for a minute detail either of fafta 
or motives, yet thus much feems fairly to be coI<« 
lefked, from what pafled within his own knoww 
ledge, that a certain number of leading sien^ 
with Lord Shrewfbury at their head, conceived 
themfelves not precluded from urging the conti- 
nuance of Impeachments by any deciiion of the 
Houfe then exifting, and that this intended attack 
on the Marquis of Carmarthen was not put an 
end to by this^ or any decifion of the Lords^ but 
jQopped for the prefent in confequence of the di& 
covery he had made of Lord Prefton's negotia<> 
tions« The courfe of proceeding then in the 
Houfe of Lords feems to have been, that the re-> 
ferenge to the Committee was fuggefted by this 
party againft Lord Carmarthen, but that bis in« 
lereft prevailed fo much in that Committee, of 
which he himfelf wa9 a member, that the Report 
was drawn up in the manner we have feen ; that 
yet, in the refult, the two parties were fa balanced 
w the Houfe> that„ <' after long debate, and feveral 
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tilings moved/' a qucftion was propofcd, fuch zi 
we have fecn, which fervcd to releafc the Lords 
from their bail, without deciding any thing upon 
the point in controverfy. The Queftion which is 
complained of in the Proteft as being " not at all 
<* relating to the real debate/' muft be that which 
was put, viz. the difcharge of the two Lords; 
which is objeded to, as not deciding the point of 
Continuance of the Impeachment, upon which the 
debate had chiefly turned ; and introduced with a 
view to proted Lord Carmarthen by preventing 
the Houfe from coming to a Refolutlon, which in 
its confequences might have afFeded him. This 
conftruftion will account for the condudl of the 
Committee, who declined dating any opinion, as 
they were direfted by th^ Houfe ; as well as for 
the previous queftion having been moved for, by 
thofe who, with the protefting Lords, wilhed for 
an explicit adjudication of the abftrad: propofition. 
When it is faid, that this reafon of the Proteft 
objedts only to the introdudion of the queftion 
6f continuance of Impeachments, and not to the 
deciiion upon it, the whole point in difpute is 
afiumed ; for, if the confiderations above advanced 
have any weight, the^e was not only no decifion 
intended upon this queftion, but the ground of 
the Proteft refts upon that very circumftance.— 
That tl^e protefting Lords neither aflented to the 
idea of Impeachments being difcontinued by a 
diflblution^ nor thought that fuch a determination 
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had been made by the Houfe, may be demon- 
flrated both from their general character, and from 
their condud on this occafion. The majority of 
thefe Lords were not only ftrenuous fupporters of 
the popular principles on which the Government 
of that day had been formed, and was fupported, 
but ♦ fix out of eight who figned this Proteft had 
on a recent occafion expreffed their opinions almoft 
upon this very point, -f It had been propofed to add, 
as a Rider to the Bill of Rights, " that all par- 
^* dons upon an Impeachment of the Houfe of 
** Commons fliould be declared null and void, 
*^ except it be with confent of both Houfes of 
«< Parliament;" which being rejedted, a Proteft 
was figned by the Lords above mentioned, every 
reafon of which applies as ftrongly to the queftion 
under confideration — t^^^X ^l^^g^> ^^^^ Impeach- 
ments would be rendered altogether ineffedtual, if 
the King had this power ; that it would caufe a 
failure of Juftice ; that the Government becomes 
precarious, when there is wanting a fufBcient power 
to punifli eVil Minifters of State ; that the King 
can only pardon fuch offences as are againft him- 
(elf, therefore not an Impeachment, becaufe all 

• The Lords Bolton, Stamford, Bath, Granville, Herbert* 
and Macclesfield.— Lord Stamford was befides the only fur-., 
viving Peer who had figned the Proteft in 1685. 

f 23 Nov. 1689. 

J The whole Proteft Is top long to be inferted in this place j 
Ac (ubftance of it only is given above, - 

K ' the 
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the Commons bf England have an Intereft hi it; 
and it is at their fuit ; that it is inconiiftent with 
the Government of England to veft a Power any 
where that may obftrufl: the public Juftice> ■ « 
Whatever "be the propriety of thefc reafons, it is 
not credible that tfaey Ihould be advanced by thofa 
who thought differently on the fubjeS: of a diflb« 
lution,; or that thofe who revived the pretenfions 
of the Commons of 1678, which had been negsi* 
tived by the Lords who received Lei'd Danby^s 
plea of pardon, fhould^ in oppofition to the more 
reafonable claims fandioned by the order and 
pradice of the Lords, fet up the contrary Refolu* 
tion, made in tbefirft year of Jozies the Second.-^K 
then they did not acquiefce in the notion of an 
Impeachment being determined by a diflblutioni 
the argument deduced from their filence upon that 
head may be turned againft thofe who advance it^ 
and it will appear mod manifeft, that they did not 
complain of fuch a deciiion for the fingle Reafon, 
becaufe they knew it had not been made — Nor is 
this all ; for the fecond Reafon of their Proteft 
ftates, " that they ought to have examined Pre* 
*^ cedents of Pardons to fee how far an Impeach^ 
«^ ment was concerned, or whether it could be 
^' pardoned ♦ without particular mention in an 

• This feems to have been the ground upon which Lord 
Carmarthen's Impeachment was conceived by the party againft 
him, and probably by thefc Lords^ not to be affefted by the 
A<a of Pardon. 
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^ Aa of Grace/* &c. — ^which enquiry could only 
fee at all neceifary under a fuppofition that the 
Impeachment wds dill depending. 

A further inference, that this order of difcharge 
Wn% not clearly deduoible from the queftion referred 
to the Committee^ arifes from an order which was 
made * a ihort time afterwards, " That a day be 
^« appointed for the explanation of the Votes 
^^ made 13th Od. for difcharging the Earls of 
** Salifbury and Peterborough."— As nothing was 
done upon it, however^ we muft fiill remain igno«^ 
rant of the precife objcd: of this enquiry, coUeft* 
ing only thus much from it; that it was then 
apprehended an inference might be drawn from 
this Vote^ which did not fairly refult from it; and 
as the mod obvious dedudtion from it was (as has 
been admitted), that it proceeded upon the conii* 
deration of the queftion referred to the Committee^ 
it is moft likely that that was the inferenee in<^ 
tended to be obviated. — If this motion was brought 
forward by the enemies of Lord Carmarthen, the 
progrefs of the enquiry might perhaps be flopped 
in coniequence of the merit he had about this time 
acquired by his detedlon of the defigns of |Lrord 
Prefton ; but this proceeds upon conjecture which 
it would be unfair to purfue any farther.— The 
two Lords having thus been releafed from their- 
bail on the 13th of O(aobcr> it might be expeded 

i 

* 12 Nov. 1691, 
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that Sir Adam Blaire, and the refl, the Imp(si(clik 

xnent againft whom had likewlfe been exhibited 

in the lad Parliament^ would have loft no time in 

availing themfelves of a Refolution applicable to 

their Relief^ if it had been underftood to import 

fuch a determination as is fuppofed. Yet it is not 

till Dec. 2, that he petitions the Houfe to be diCr 

charged, and then without referring to any regu* 

lation on the fubjefb by which his cafe could be 

governed, but refting folely, as it feems, on the 

length of time fince he had been admitted to bail : 

3II that appears of his petition is, '^ That he^ 

** being by order of this Houfe, in Aptil laft, 

** admitted to bail, has ever fince ^ in all dutiful 

^* obedience, according to his recognizance, at- 

** tended the pleafure of this Houfe j" and, upon 

{his, praying to be difcharged, and his bail; 

which the Houfe, without debate, ordered accord-^ 

ingly. Whatever were the grounds of his dif- 

4:harge, it is iufEcient to repel any inference that 

can be drawn from his cafe, fingly confidered, on 

the prefent occaiion, that none are fiated ; that the 

circumftance of delay alone in the profecution by 

the Commons was a fufficient juftification of it 

(though in ftrid: propriety they ought to have been 

^apprized of fuch a flep being intended), and 

was 

^ Tlu3> however, was frequently omitted; as in Drake's 
cafe ; in that of the Lords Salifbury and Peterborough, in 
which it it made one itafoa for the Proteft; in that of the 
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was not likely to be difregarded by the Houfe of 
Peers, in which a grcac debate had arifen, when 
the Impeachment was firft brought up, whether 
they fliould receive it, as being againft a Com- 
moner for High Treafon ; and not lefs than twenty- 
one Lords protefied againft the Refolution to admk 
it. — Buj: whatever n^y be coUefted from the cafe 
of * Sir Adam Blaire, as to his own difcharge, with 
refpeS: to that of Lords Salifbury and Peterbo- 
rough, in which view we were confidering it ; the 
reafoning above ftated feems forcible to invalidate 
the conclufion which feems moft obvioufly to refult 
from it. — An additional, ,and no flight inference, 
is drawn to the fame effeft, from the manner ia 
which Mr. J. Fofter confiders this cafe^ which he 
takes occafion to mention in two different parts of 
his valuable work : in ^ the firft he is fpeaking of 
A£ts of Pardon ; in the % fecond of the appoint- 
ment of a Lord High Steward ; and after ftating 
it at length, and referring to the Lords Journals 
for the fads, he refts the difcharge of Lord Salif-^ 
bury entirely on the A61 of Pardon. — Having 



Duke of Leeds> and of the other Lords difcharged from their 
Impeachments at the fame time. 

*^ It is obfervable that his cafe was confidered as of fb little 
imporUnce> that it is not cited in the long and minute Report 
©f the Committee in 1 7 1 7. 

f Fofter, p. 45. 

{ Ibid, p* 151. 

ftated 
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fiated that the Kmg's Bench refufed his applict'- 
tion to be difcharged, on the ground of the par* 
don, and that they referred him to the Houfe of 
Lords for redrefs, he adds, ** and there he after<^ 
«* wards had the full benefit of the a£f^ without being 
« put to plead it; for on the 2d 0&. 1690/' &c# 
(relating the proceedings in the Lords Houfe to 
his difcharge) ; and he repeats the fame ftatement 
with no material variation on the fecond occafion 
which has been mentioned.— -Is it to be believed 
that, while he examined the Journals, the only 
fource from whence he could be fuppded to have 
drawn the accurate account which he gives of the 
leveral itages of the proceeding (even if he had 
not exprcfsly referred to them), he paffcd over, 
without notice, the reference to the Committee, 
which preceded the debate and refolution which 
he mentions ? If not, with a full knowledge of 
every thing now before us, perhaps affifted by a 
more recent memory of the tranfa&ion itfelf, he 
attributes the decifion to the effed: of the pardon 
Qnly. But I am content to waive the authority of 
Mr. J. Fofter in point of hiftorical correftnefs, if 
I am allowed to retain it in that of legal reafoning j 
fuppofe him ignorant of what had been decided 
by the Houfe of Lords, though he ventures to af- , 
fert it, it is fufficient for the argument, if, from 
all that appears, that which he fiates might have 
been fo decided — It will at Icaft be thought rather 

a hardy 
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a hardy aflertion, in oppoiition to this refpedable 
name^ *that ^* it was impoffible, in point of law, 
<< that the Lords could give the Earls the benefit 
^^ of the A&^ and difcharge them^ without putting 
^^ them upon their trial ;*' the reafon for which is 
given ; that ^^ the exceptions were fuch, that no 
*^ Judge or Court whatever could take notice o£ 
** it, but upon a trial, or upon hearing what the 
*^ Frofecutor bad to anfwer to it : — To this general 
pofition, as firft- laid down, may be oppofed, thq 
qualifying exception at the end of the pafTage 
above cited, which admits in terms, that if the 
Profecutor aflents, the party may be difcharged 
without trial ; ftill more the condudt of the Houfq 
of Lords, who confulted the Judges on the efFeft 
of the A& of Pardon, with a view no doubt of 
acting upon their opinion, before any trial was 
inftituted; and, laftly, the exprefs declaration of 
Mr. J. Fofter, who fays the Lords had the benefit 
of the AGi of Pardon, though they certainly were 
never put upon their trial. — But what does the 
whole of this amount to? They might be dif- 
charged in point of laWy without trial, by confent 
of the profecutors ; they were, inpointoffaSl, with- 
out afking their confent ; and upon the fame occa- 
fion Mr. J. Fofter has faid, « f It will not be ma- 
^^ terial to inquire whether the Houfe did right in dif- 
^* charging the Earl without giving the Commons 

• Mr. Chrifiian^ p. 45- 
t P- IJI- 

. « an 
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^ an opportunity of being heard, fince in /a£l,** 
&c. This very objection is raifed at the time, by 
the protcfting Lords, in their third reafon; but 
the ftronger grounds there were for urging this 
defed:, the more it is apparent that the cafe was 
fuch as to make it neceffary to have purfued a 
contrary line of conduft. 

On the whole of this proceeding, which I have 
examined more at large, becaufe it feems to me 
the only precedent on which much reliance can be 1 
placed by thofe Avho reafon differently upon this 
fubjedt, it is fufficient if it has been ihewn, that 
the decifion, in point of form, amounts * to no 
pofitive rule; and that, in fad:, it either did, or 
might, confidently with every thing that appears, 
have proceeded upon ground collateral to the point 
in queftion : the cafes which follow will concur in 
eftablifliing this conclufion. 

The next occurrence is the Impeachment of the 
Duke of Leeds, which took place Apr. 27, 1695; 
to which he immediately put in his anfwer ; and a 
few days after the Lords reminded the Commons 
of the Impeachment, and defired them to proceed, 
which in a conference they declined, on account 
of a material witnefs having withdrawn fince the 

* It is fo confidered by Mr. Ralph in his Hiftory. He fays ; 
it appears " That the main drift of all, that is to fay, the de-t 
*' fign againll^he Marquis of Carmarthen, was evaded by the 
'* following queftion, viz. Whether the Lords fhould be now 
<< difcharged firom their Bail V -z^ 252. 

com-« 
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commencement of the prolecution. — Tht Duke 
complained very much of this delay in a *fpecch 
which he delivered^ the fame day, upon a^ Money 
Bill ; and faid, that <^ it was in the power of a 
<^ tinker to accufe at the end of a SeJJion^ and 
<^ one might lie under it without remedy/'-— He 
prelTed the Houfe, that, if the Commons did not 
reply, the Impeachment might be difchargcd ; for 
I. if it were not, he might lie under the reproach of it 
^ all his life ; and he conclpded with making a mo* 
tiori tothateffedl; of which, however, no notice 
was taken.— After three diflblutions had taken 
place, in the year 1701 the attention of the Houfe 
feems to have been called again to this cafe, in 
which the Commons had not yet been able to pro- 
ceed, from the fame want of evidence, by the cir- 
cumftance of feveral other Impeachments, which 
had been recently brought up againft the Lords 
Portland and Halifax, being reduced, by dilSe- 
rences between the Houfes, to the fame flate of 
cefTation : and the following Order was then made : 
'^ The Houfe of Commons having impeached 
** Thomas, Duke of Leeds, of high crimes and 
*^ mifdemeanours, on the 27th Apr. 1695, and 
*^ on 29th of faid Apr. exhibited Articles againfl: 
** him, to which he anfwered; but the Commom 
*• not profecuting^ it is ordered. That the faid Im- 
^^ peachment, and the Articles exhibited againft 

f Chandler's Debates^ May 3> 1695. 
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¥ bim, fhall be^ and they arc hereby^ dtfmiffed.** 

The obvious inference from this proceeding \%y 

vnlefs the good fenfe and decorum of the fupreme 

Court of Judicature in this Kingdom is td be 

# laughed out of its ufual weight and refpeftability^ 

that the Houfe of Lords conceived the fubjed: was 

before them upon which they aded ; and that the 

reafon for their fo ading mufl be allowed to be 

that afligned, at leaft till fome probable caufe be 

ihewn to induce a contrary iufpicion. — But they 

ftre fuppofed to have difmifTed this Impeachment 

nmv becaufe the Commons had not profecuted it 

fix years before i that is, the proceeding being •* io» 

^^ talfy termnated and extinSt^* by the diflblution, 

0&. 11, 1695, the Lords^ in 1701 declare the Im* 

peachment to be ji'then difmijfed by their order, 

becaufe the profecutors had not been fufficiently 

adtive wbik it was depending in the Parliament in 

which it was preferred* — The faft aflumed, too^ 

unluckily is here as unfounded, as the reafoning is 

* Mr. Chriftian afb every canJiJ man to believe, *' that 
'* the Lords, frbm their zeal to refift (and perhaps to tn/ult) 
«' the Houfe of Commons, added the Duke of Leeds to th« 
** lift, merely thai he might make a figure upon paper ^ though 
** they were convinced in fa6l he was a perfe^ JhaJow and wm» 
** entity.^* The abftradl notion of Impeachment feems here 
peribnified in the diarafler of the Duke of Leeds, who had 
been fo long involved in t^is kind of profecution, and fuch &^ 
the rage for Diflblution, that his perfonal exiftence is fuppofed 
to have ceafed to preferve the allegory* 

f ^ball icf and they are hereby %^, 
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j^erverfe.~-I have before mentioned the fpeech and 
motion of the Duke foon after he had put in his 
tanfwer ; which received, as it was entitled to^ no 
other notice than an ejaculation of aftoniflimenc 
{as it fliould ieem) from fome Lords who cried 
out, ^* Well moved r* I fljould have added^ thst 
On that very day (which was within a week after 
the Impeachment was firft brought up) the Parlift- 
.ment was prorogued^ and fat no more before die 
Diflbluticm. — ^Did the Lords then complain that 
Che Goituxions were dilatory in not proceeding in 
the profecution three days only after the anfwer 
was pat in, or did they acqoiefce in the propriety 
of their delay when they addrefled the King to 
iflue bis Proclamation for apprchendii^ the Wit- 
nefs who had d^fappcared, who was no other th«i 
the Duke's own fervant, and when they agreed to 
except out of the Aft of Pardon whicb paffed that 
day ^ all perfons who have been or Ihall be 
*^ impeached in Parliament during this Seffion*' > 
After this detail it will fcarcely be thought extra- 
ordinary (which is made another comment upon 
this cafe) that the Lords, who were urging the 
hardlhip of delaying the Impeachments againfi: the 
£ari of Portland and the other Whig Lords, * did. 
not infinuatethat the Duke of Leeds had any great 
yeafon to complain* — They properly difmiffed a 

• Mr. ChrifHan, p. 54. 

L z charge 
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charge which there was now no probability of be^ 
ing eftabliihed ; but as it was from the want of 
evidence ^ known to exift^ and in the power of 
the party accufed, that it failed, they were neither 
in hafte to adopt this meafure, nor induced to it 
by any motives of compafEon or indulgence -f*. 

I ihould now, in the chronological order whicb 
4ias been adopted, proceed to coniider the Im« 
peachment of the Earl of Oxford, which is the 
"next parliamentary authority; but I cannot pafs 
over the recognition of the principle, which I hav6 
endeavoured to fupport, delivered in the mean time 
by fo eminent a lawyer as Lord Holt.-^It is, I 

* The Proclamation ftated^ <^ That it appeared upon oatl^ 
'' before a Committee of both Houfes^ that Mr. Robart wa^ 
'* able to give evidence and make proof of the difpofal and 
** application of part of the faid money; and that to avoid 
'^ jufHce and the manifeilation of the truths and to gender all 
"** joft and proper methods of profecution inefFe6tual> he hath 
'* withdrawn,'* &c. 

f Burnet fays; '' But his fervant, whole teitimony only 
" could have cleared that point, difappeaiing, the fuipicion 

" ftuck ftill on him Yet this whole difcovery was let fall, 

'« and it was believed too many of all fides were concerned in 
** it; for by a common confent it was never revived." 2. 147. 
Mr. Ralph's comment upon this is conceived in fbonger terms 
than I ckoofe to infert here. Hill. 2. 560. — The Bifhop, who 
at that time fat in the Houfe, fays afterwards, when Ipeakiag 
of the difmiiTal of the Impeachment of the Lords Portkmd and 
Halifax, '' And becaufe the Commons had never infified on their 
** profecution of the Dake of Leeds, which they had begun fome 
«' years before, they likewifc acquitted him." Hift. a. 28a. 

admit^ 
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admit, preferved in a CoUeftion of Cafes of no 
great credit for their accuracy in the Courts of 
Law, and the opinion itfelf is only delivered as 
an illuflration, not with the authority of an adju- 
dication, of the Cafe in queftion ; but it is pro- 
bable it might have been advanced on fuch an 
occafion, as being of fimilar import to the^declara- 
tion of the fame Judge in Lord Salifbury's Cafe, 
and the intrinfic Evidence of the Report itfelf will 
certainly not avail to invalidate it. — * A Writ of 
Error had been fued out ad prox. Sejf. Parliamenti 
(that is, returnable at a certain day in the next 
Seflions), before which time the Parliament was 
diffolved, and a day fixed for the meeting of a 
new one — Two queftions arofe; 1. the conftant 
one in Courts of Law upon this fubjeft. Whether 
this Writ were a Sitperfedeas to the Execution ; 
there not being, in this cafe, the delay of a Term ? 
2. Whether it was not fo defective in point of 
form that it could not be a Warrant to carry up 
the Record to the new Parliament? — " It was 
-« agreed on,'* fays the Reporter, « that the Court 
•^ can take no notice of any extrajudicial deter- 
"^^ mination or order of the Lords. And per Hdtf 
** If an Impeachment be in* one Parliament, and 
*^ fome proceedings thereon, and then the Parlia- 
^^ ment is difTolved, and a new one called, there 
•f^ may be a Continuance upon the Impeachment*'' 

• Peters V. Bcpning, 13 Will, 3* 1701. 12 Mod. 604. 
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This, to be fure^ is fuffidently explick ; but a 
fliort way ♦ is propofed of deftroying its efEbd^ by 
inferting, fomewbere or other in the fentence, a 
negative particle.— Nor would I objed: even to 
this violent and ilafhing kind of critictfm^ if the 
whole tenor of the cafe fairly led to fuch a conclu- 
fion ; but^ as the objedions to it feem founded at 
leaft in miftake, I muft fiill believe it probable 
that fuch might have been the ezpreffions of Lwd 
Holt. — The Report ia obvioufly compofed <rf fliort 
Notes, printed much as they were takoi, withoBt 
being dilated into a regular chain of argument, or 
fufficiently diftributed amongft the different pecfoas 
who might have delivered them. — If they are ac- 
curate, all that is related pafled in Court, but 
much may be omitted to fill up the chafms ; and 
it does not appear how much is properly to be 
attributed to the Bencfa^ or how much is or\ly die 
argument of CounfeU— Till this is afcertained^ 
contradidion mull be expe&ed ; but the credit of 
what is attributed to Lord Holt, by name^ will not 
be impeached unlefs he is exprefsly made to con* 
tradiA himfelf.— This indeed is done; but it is 
by the Commentator, and not by the Reporter; 
for it is faid, that, having laid down the doftrine 
above cited, he quoted the cafe of James and' 
Bertly, ^* m which;* Mr. Chriftian adds, « a Writ 
•* of Error was determined by a prQrog(aiQH»**^^TiM 



^ Mr.«Chriffiaiu 



^ would 
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would indeed have been a contradidion, not only 
CD what Lord Holt had juft faid, but to the ac- 
knowledged law upon the fubjeft ever fince 1673 ; 
but in truth the cafe was only cited to prove^ and 
amounted to no more than^ that, as a term inter- 
vened between the tefie and return of the Writ, the 
party might fue out execution ; which Lord Holt 
adds he remembered had been ruled in Kelyjig 
and Hale's time, and which might equally be done 
whether the Writ was determined or not. — ^What 
follows, being introduced with the expreflion 
** and it was fsAd^^ feems rather to have been the 
arguments advanced, and cafes cited, at the Bar; 
and therefore not neceflary to be reconciled : they 
have, however, this malL of authenticity, that all 
the authorities are fakly and accurately given.— 
It is another miftake ^^ that the whole tenor of 
^« the cafe is to prove that Writs of Error abate 
« by a diffolution," and a ftrange application of 
the Refolution firft laid down ; as if it was meant 
to ihew " that in the year 1701 the Courts of 
**. King's Bench were not bound by the extra- 
** judicial order of the Lords in i678/'-^As to 
the former, it is again forgot that what is fup- 
pofed to be the tenor of this cafe, is urged, if at 
all, againft the eftabliihed law founded upon that 
very order of 1678, and that the point before the 
Court was collateral to that decifion.-— The very 
queilion, as flated, implies that in general the 
Writ of Error does not abate by a diffolution ; if 
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k didy what doubt could ai'ife upon th^ tfEt& of 
it? — As to the latter, by what intuitive fagacdty 
is this general Refolution, of not being bound hy 
any extrajudicial order of the Lords, known to 
apply Iblely, or at all, to that of 1678, by which 
the Courts had ever (ince the making of it been 
governed; or with what propriety can that be 
called extrajudicial, by which all the Appellant 
Judicature of the Lords Houfe is regulated, and 
^hich was well defcribed by the Lords who pro- 
tefted in 1685 ^^ ^ judicial rule and order of the 
Houfe in the higheft point of their power and 
judicature ? — If I was to hazard a conjefture upon 
the import of this Refolution, 1 fhould think it 
referred to fome order of the Lords, relative to 
the pradice of the Courts of Law as to granting 
execution during the pendency of Writs of Error ; 
which was the point before the Court, and which 
might be confidered by the Judges as extrajudicial 
in the Lords. * Several fuch orders appear to have 
been made, in particular cafes, in the year 1690^ 
when the. praftice feems fo have commenced; at 
which time a general queftion was propofed, 
^^ Whether any proceedings may be had in Weft- 
*^ minfter-hall, in the intervals of Parliament, 
*^ after Appeals or Writs of Error dependingTri 
** this Houfe ?''— The Reader will judge, then, 
whether any thing has been fairly urged to afFcd 

• l4ords Journals, Ap. 3. May 16, i^go. 

the 
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irhe.pirobability of Lord Holt^s having fo cxpfcffcd 
fcimfelf on this Occafion : if not, his authority is 
ftot o^ly 6{ gefteral Weight, but (when it is remem- 
bered that he was one of the Judges cpnfulted xh 
the Cafe of Lords Salifbury and Peterborough, 
and confequently not likely to be ignorant of the 
ground of their difcharge) of particular applica- 
tion to the inference we have drawn from that 
deciiSon. ' 

We are now afriVed at the tertttination oi what 
(I fear) iftay have feemed a tedious inveftigatioii, 
in the cafe of the Earl of Oxford ; who. having 
been impeached in the year 1715, and committed, 
after feveral prorogations of the fame Parliament, 
prefented his petition to the Lords, May 22, 1717I 
He ftAted, in this, the pfoceedings on the Impeach- 
ment, and the feveral prorogations, and that he 
had remained a prifoner fince July 9, 17 15; and 
prayed the Lords to confider the circumfiat^ces o£ 
his cafe, affurcd that it was hot their intention 

that his confinement Ihoiild be indefinite. — A Com* 

* 

mittee was immediately appointed to featth foi 
fuch precedents a^ relate to the continuance of 
Impeachments froiti Seffion to Seffion, or from 
Parliament to Plarliameht, and to report. — ThiJ 
' *ttty did accordingly, a few days afterwards, and 
produced a very full ftatement of fuch precedents 
aft they thought.it neceflary to refer to. — They 
begin their refearcEes, however, no earlier than 
i660t — In t^at year they find the cafe of Drake, 

M wfiich 
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.Wliich has been. before adverted to, and foon.afftf 
that of Lord Mordaunt, in which they obf<?rve thic 
Parliament was prorogued, and no further prp- 
ceeding on that Impeachment after the Proroga- 
tion ; they fliould have added, that he received* ^ 
pardon during this prorogation* — The cafe of Sir 
W. Penn, which follows, is the only one in thjiji 
Report where an Impeachment was dropped after 
a prorogation^ without any particular reafon oc- 
curring ; and even in that, confidering how wide 
the offence was fuppofed to fpread, and tjie.-f* 
length of time that elapfed before Parliament fat 
again, it may well be prefumcd to h^ve been 
abandoned! on other grounds, than thpfe of a fenfe 
of incapacity to proceed. In that pf yix. Sey- 
mour, in* 1680, 'a Diflblutioii intervened; as dicj 
iikewife in that of Longueville and others, in 
1698.. Amongft the Indictments w^iich are men- 
tioned, all are proceeded upon to Judj;emenj ii^ 
the fame.SeiHon, except that againft Lord Stam- 
ford, which was preferred in the laft SefEon of 
the fingle Parliament of James the Second. 

The only remaining Cafes in this Report are 
thofe which are relied upon in the prefent inftancc, 
all of them turning upon the effed of a diflblu- 
tion. — Upon fuch a foundation flood the propo- 

• This is ftated by Lord Danby when he applied to be 
l)ailed. — Lords Journals, 2. 744, 
f Near a year and a kalf. 

fition 
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fition fubrtiitted, on reading ' this report, to the 
ttoufe ; that the Impeachment* in queftion was 
determined by the intervening prorogafioni! As* 
thett*' Was' nothing contained in itj that could^ 
j^ftify'this conclufion, but what was drawn fron^ 
cafes of a diflblution; the vote propofed muft 
Ka^e proceeded upon the idea that a 'prorogation' 
had the fame effeA. — If the Houfe adopted this ' 
noti6n,-and it is highly p^robable they did, for the 
Proterf lays down the principle as admitted, the' 
decifioh which negatived the refolutlon propofed, 
eftablifli^d the fame point in the cafe of a diflblu- 
tlon^ — if they thought a diftinftion exifted between 
the' two cafes, their opinion upon that which was 
fubmit^ed to them hds no neceflary reference to* 
the other, which was not under their corifideration. 
—In this Majority were found the Lords, Har- 
court arid Trevor, both eminent in the profeflion 
of the Law, and both well difpofed to the caufe^of 
Lord Oxford. Others of his Friends, either of 
lefs experience or warmer attachment to his in- 
terefl:, protefted againft this' determiriation with 'a' 
zeal which may account for, though it will hardly 
excufe, the inaccuracy of their ftatement. They 
affert in this, as a ground for their diffent ; i . That 
there feems to he no difference in law between a 
diflblutibh and ia prorogation. 2. That both have 
had the fame effedt in conftant pradtice as to de-. 
termination both of judicial and legiflative. pro- 
ceedings. — I fliall not here controvert the firft of 
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thefe propoiitions ; becaufe, if it has any eficA 
upon the prefent queflion^ the truth of it tends to 
fupport the Idea of continuance^ by adding to the 
precedents all thofe relative to a prorogation only^ 
the decifion of this very cafe, and the admitted 
duration of the prefent Impeachment. — But the 
fecond is fo maqifpftly unfounded, that it would be 
allowing aq improper degree of credit to this Pro- 
teft not to advert to it, — When it is fo confidently 
afierted^ that both prorogation and diflblution have 
in conftant pradice determined the judicial pro* 
ceedings of the Houfe, the Reader muft be in- 
clined to fufpedt that be has been here amufed 
with 9, vifionary deduction of fads and principles 
fo plainly repugnant to fuch an idea. — Without 
recurring to the cafes of * Impeachments, which 
yet no candid perfon will rely on, as affording a 
clear rule .of practice contrary to that which I have 
endeavoured to deduce from them ; in Appeals and 
Writs of Error, the praftice, at leaft for forty-four 
years preceding, was at that tin:ie, and has cotif 
tinned to the pre/ent, direftly the reverfe of what 
they fuppofe, and is even excepted out of their 
own favoqrite r^folution in 1685. — The difiindtioQ 
tetween the judicial and legiflative charader of 

^ The Duke of Leeds, we have feen, defired the: I^rdo, t<x 
f^folve that the impeachment againft him (Iiould be difcharged 
unlefs the Commons proceeded ou it that Seffioo ; whicl^ was 
r^ufed* 

the 
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the Houfe had been long felt, and aAed upon, 
and has been traced in the foregoing pages, at 
leaft as far as the reference to the Committee 
in 1673, and fupported by the authority of Lord 
Hale. 

Having laid this broad foundation, which 
wanted nothing but corrednefs in point of fadt to 
make it folid, what are they anxious to fupport 
with it ? A fabric patched up in bade to fervc a 
prefcnt purpofej and compofcd of fuch wretched 
materials, that it had long (ince flood a monument 
only of Ruin. This was the Refolution of 1685 ; 
which they think, ^^ may be weakened by the pre- 
•^ fent vote,'* and to which they are fo partial as 
to affert, " that it was founded upon the law and 
*^ pradice of Parliament in all Ages, without one 
" Precedent to the contrary, except in cafes which 
*f happened after the order 1678, which was re- 
^< verfcd and annulled in 1685, and in purfuance 
*^ thereof the Earl of Salifbury was difcharged in 
** 1 690/' Here again one would be led to fup- 
pofe, that this famous Refolution was the (landing 
law of the Court, that it had eftabliflied by a po- 
fitive regulation fome great land-mark of Juftice, 
founded, as they ftate it to be, on d deliberate in- 
veftigation of the previous law and pradice of 
Parliament, and fupported by the clear recogni- 
tion of fucceeding times. We have feen on the 
contrary that it was merely negative, extrajudicial, 
haftily conceived, and partially diredted, and that 

fo 
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fo fftf'frcmi being regardedi if in its n«lire^ ircouid* 
be> as- a permanrat rolfe, that: no fltoilar cafe" hid' 
fioce arifen including ev«i that theii' under' coAfi- 
dcfation,^ in which th^ fahie Enquiry did not' be-' 
gin afreih. — It would he to repeat what has bitii^ 
advanced abbvfe, to controvert here the aflertions 
refpefilng the grounds of that Refolutioh (to^ 
^hieb may: be oppofed the not lefs cbnfideht de- 
claration of the Lords whtji proteftcd in i^85)'or' 
of its* applicatioto to the difcharge 6f LofdISilif- 
bury ; enough had been fcen of the inacicuracy of ^ 
this proteft to pf eVeht out taking -any of its poff- 
tions for granted : in general indeed the objeA of' 
coofidering thefe recorded opinions of particular'*' 
Peers, is notfo mtrch with a view of drawing cbh- 
clufions of faft fronl the liberty' alioWed them of 
affcrting wbat they conceive to bfe true ; but' to** 
difcovcr from their conduft anH'mode of.oppb- 
fitron to the fenfc of the Hciufe, wh^t:'h^d there 
been debated, and what aflumed, or taken for 
granted. The Pioteft before us has bden thought 
of much confequence on this account ; for it has 
been faid to be * <* manifejl from it that it mujl 
*^ have been the decided and unanimous opinion 
" of the Houfe of Lords," that the Impeachment ' 
^^ would have abated by a Diffolution." — ^This * 
indeed is going farther in the ufe to be made of' 
fuch protefts, than I fliould have ventured, con- ' 

• Mr. Chriftian p. 5.8, 

' ceiving, 
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.ceiylog, Ui?.t,.vi'itatev€r .pi:Qbabl^ iofefencc can bp 
,4ir?,vn .fmpi tbe preCv}n?p,tiy.e jighj rcafonbg and 
.£qod tf^th ,<^ ;tbe Q9,b-lie perjfops concerned, as to 
tjhe a^injofis i^^U by tjieir opponents in debate, no 
ppl&bie mqde pf fjCafooing, no affenrion of fpe- 
c^l9itiv€ Jfa,<ft§^ fi^P nvikc it vumiftji .wliat other 
peppj^e oiay have thought, or^ven>exprefied, upon 
the fame .fubjje;ft.rr-B;Ut waiying this ftridnef^ 
{^whjqh 13 indit?ed fQO» f fter defected by the Auth<Mr 
^joj^Telf, vyhp, wfeen b^ rpfeats his ^ffertiop, intro* 
dyges.t^i^.qjuaVifi^c^ipe, *^ that it is manifeft in thi 
«f ppiniqti cf the 4\Smpng LorJs'') kt us take it 
jtbu^ reduced to thp point it ihoiild be, and fee 
hpyit is fvipportpd. The fingle ground affigned 
for tl^is infenepce U thus given ; *> for it is heU 
" ilJkw4. ^^ ^ fiifi ^^^ ingontrov^rtibU prhtciple^'-^is 
th»^ fhen fufficientto prove its truth; if it be, we 
Cball fopo find that it will prove too much ; fov 
this is not tlje pnly principle that is affumed ; the 
firft is, that a prorogation is equivalent to a diflbiu- 
tion ; which i.t i§ admitted <may be ^^ falfe, and" 
m\xQi be fo prpved^ to. invalidate the force of this 

* Xt fpay be faid they could opt laf^ tbe.HqvjTe of Lor^t to 
have thovigl>t fo, though they themCplvcs ajpfumc ii;, becauff 87^ 
to 4J voted againfl it ; but the Houfe was not called upon to 
vote on the parts of this fyllogifm, as this fuppofes ; they bply 
negatived the propofition, that the Impeachment was deter- 
mined by the prorogation ; which they would have done ^ 
firiicri if they held it not affected by a diflblution. 

precedent,! 
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ptecedent.'^But in another way likewife it proves 
too much ; if it be maniftfi that what the protefting 
Lords aflume, they muft have thought to be the 
opinion of the Houfe ; the wboU that they aflume^ 
at leafl: in this one propofition> muft be fubjed to 
that inference : What then is this propofition ? * 
That a difiblution of Parliament has in conftant 
praSice had the effed to determine both judicial 
and legiilative proceedings ; which^ in its extended 
latitude, is impofiible to have been the opinion of 
the Houfe> becaufe hotorioufly contrary to the faft^ 
ivhich, whatever the principle might have been^ 
is the only thing referred to.— This reafoning how* 
ever^ faulty as it feems, is fupported by an illuf- 
tration, which^ it is thought, puts it out of the 
reach of cavil, efpecially as being drawn from a 
fcience, where the dedudions are expeded to be 
correft, and the aifumptions fo fimplc as to be in- 
tuitively true. — It is urged that " if I were igno- 
*5 rant of every propofition of Euclid^ and convinced 
" that every one of bis conclufions were fdfe;^* yet I 
Ihould conclude that ^^ he was convinced that 
<^ what he afiferted as the foundation of his whole 
« fyftem, was aflented to by every man of a clear 
^ underftanding in his time." — Though there is 

* To jftate this propofitioti fairly it muft be detached from 
the other, which in the confiruflion of the original is mixed 
with it : as it ftands indeed no fuch propofition is a^ually 
aflerted, though, I admit, it may be inferred from the context. 
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touch advantage in appealing to a name j^roverbijll 
for accurate reafoning, to iliuftrate the dedudlions 
of ordinary men, and to a felf^-evident axiom as a 
parallel to a complicated notion of law ; yet there is 
enough conceded in this ftatement to prevent its 
impofing longer than at the firft glance. — If I am 
unacquainted with the Author of fuch a fyftem, be 
it,.of morals or mechanicks, of politics or religion, 
all I can infer from his afluming any propofitioa 
as his bafis, is, (if I give him credit for integrity) 
that he himfelf believes it to be true ; what other 
people may think of it, flill more what thofe of a 
clear undcrftanding may, according to his concep- 
tion, I can only guefs from an opinion which I 
have not yet formed of his judgment and accuracy, 
his plain fenfe, or his love of Angularity. — But if I 
went further, and was " convinced that every one 
** of his conclufions were falfe,'* I ihould no lon- 
ger doubt, that he who reafoned fo pcrverfely upon 
his own principles, deduced his fundamental 
axioms as ill from the general fenfe of mankind ; 
and it is rather a curious limitation to human ex- 
travagance, that having attributed abfurdity to 
two branches of a fyllogifm, it follows of courfc 
that the third muft be true. — Change but the name 
then, and the fubje(ft of this alluflon, and it will 
foon appear how little it will fupport the conclq- 
fion drawn from it; in every fpeculation tenets 
jnzy be found, on which the whole is founded, 
contrary to truth, as well as the common fenfe of 

N Man- 
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Mankincl. All men are born equals fays one; 
another afferts, they are from their difference in 
natural faculties necefTarily fubordinate one to 
another, or perhaps fome delivered by divine ap- 
pointment to be governed by others- — the Earth is 
the centre of the Univerfe, may be affumed again, 
as well as the prefent contrary perfuafion — there is 
one God and Mahomet is his prophet, muft bb 
the language of a ftaunch Mufielman, though he 
wrote in the midft of this Metropolis ; and upon 
every one of thefe, a fyftem may be, and has been 
built; of the truth of which therefore we may 
fairly fuppofe the Author of each was ftrongly 
perfuaded, but which in fome inftances he muft 
know was not the prevailing opinion of Mankind, 
or if he thought fo in others, either he or his op- 
ponent muft have been miftaken, becaufe their 
affertions are diredtly contradictory — If we are 
not precluded then by this mode of mathematical 
demonftration from drawing our own inference 
from the expreffions of this Proteft, let us fee whe- 
ther they import any thing like what it is afferted 
they muft. Had thefe Lords been convinced that 
nothing was intended to affeft their favourite Re- 
folution of the firft of James the Second, nay, that 
it had juft received the recognition of the Houfe, 
even in eftablifhing this limitation to it, would 
they have been fo apprehenfive of its being weak- 
ened by the prefent determination ; or if they had 
thought that it might be affefted by it in confe- 
rs aueace 
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quence of the analogy which they infift\ipon, but 
which it is alledged could not have been the Idea 
of the majority, would they not have made the 
beft poflible ufe of their right to proteft, by con- 
neding with the vote that explanation of it, which 
the truth of the tranfadion enabled them to give } 
— They would furely have faid; it has indeed 
been admitted in debate, that an Impeachment is 
determined by a diflblution, and therefore the pre« 
cedent of 1685 is not meant to be difputed ; but 
as we think a prorogation has in all cafes the fame 
efFed, this decifion Ihould have conformed to that* 
—Thus their reafoning would have been as com- 
plete as it now ftands, and the danger would have 
been avoided, which is made the chief fubje£b of 
their complaint.— It is even highly probable, and 
they would have done prudently, that they would 
have forborn ftarting the point of fimilarity be- 
tween diflblution and prorogation, from which 
they drew an inference againft their own doftrine, 
which had not been done by the Houfe. — It ap- 
pears befides, from the anxiety with which they 
fuppprt that precedent, by urging the grounds on 
which it flood, apd the pradlice which had fince 
obtained to confirm it, that they thought its Au- 
thority was in more danger of being ihaken, than 
was poflible, if it had been fo tccently recognized 
as is fuppofed. — Admitted truths do not require fp 
much fupport from arguments ; and where a 
N a prin- 
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principle is once firmly cftablilhed in pradtice, it 
is not very ufual to develope, whenever it is re- 
ferred to, the hiftory of its introdudion, or the 
reafonablenefs of its application. — If in the pre- 
fent inftance thefe were to be deduced, why Ihould 
the conclufion and refult of all this be omitted, 
and after afferting ** that it was founded on the 
*^ law and pradice of Parliament in all ages, and 
*^ that in purfuance thereof Lord Salilbury had 
" been difcharged,'" would they not have added, 
** and which is admitted even by thofe who have 
*^ come to the prefent Refolution to be the exift- 
'* ing Law of Parliament to this day'* ? — An aflcr- 
tion which, if true, being within their own know- 
ledge, and confirmed by the tacit acquiefcence of 
the other Peers, would have proved abundantly 
mo^e than their reference to the praftice of remote 
times, in which they might be miftaken, or of 
which at bell they bad no peculiar means of in- 
formation. 

We have now confidered, as was propofed, every 
thing that has occurred on this queftion, fince the 
Refolution in 1678 ; and the fair refult of the exa- 
mination, with reference to the cafe, as it Hands 
before the Houfe of Peers, feems to be; that 
though that order no longer fubfifts in point of 
form, yet being founded on ancient pradlice, and 
cftablilhed principles, and uncontrolled by the 
genuine decifions of fubfecjuent times, it ftill ex- 

ifts 
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ills in fubftance confirmed^ and not impeached^ 
by the moft unfufpefted authorities. — I confine this 
view of the cafe to its prefent iituation^ becaufe 
the Lords, who are the Judges, may confider the 
whole regulation of the point as exckfively of 
their cognizance, and refort only to their own 
Journals for information on the fubjeft.— With 
refpeft to the Houfe of Commons; when it is 
confidered, that this is * the only precedent that 
paffed with their concurrence, and which was at- 
tended with pofitive effeft, they muft have deferted 
a great conftitptional ground, on which they once 
flood, and which they never confented to abandon, 
if they had determined otherwifc than they did, 
unlefs it could have been proved to them, as was 
attempted by feveral Gentlemen of the Long Robe, 

• Sir H. Mackworth, in the Tra^ before eited, fays ; But 
here we muft obferve a difference between Fa6ls and Prece- 
dents. When either Houfe hath adtually paiTed a Yote^ or 
done a thmg» which never came to be.coniidered by the other 
Houfe» nor ever was debated and agreed to, at any conference^ 
or otherwife, betwixt the two Houfes> that is called a Fa£t, 
but cannot be infifted on as a Precedent to bind the other 
Houfe. But when a matter comes in queftion betwixt the two 
Houfes, and is folemnly debated and confidered, and afterwards 
agreed to by both Houfes, that is efleemed a Precedent, and 
ought (with great fubmiffion) to be binding and conclufive to 
both Houfes; and no ancient Precedents are ufually cited 
againft the latter, in which all the former Precedents are fup* 
pofed to h^ve been confidered* 

that 
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that the decifiop involved in it fuch technical ab- 
furdity, and general inconvenience^ as no autho* 
rity could fandion, no precedent could fupport.-— 
We are next to confider the arguments which 
have been urged on this head# 



PART 
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It may be thought by fome that I concede a 
good deal^ in fuppofing it pofiible for fuch legal 
objedions to exift againft a pofition which has 
been ftated, without reprehenfion, by fuch eminent 
fages of the law as Lord C. J. Holt and *Lord 
C. B. Comyns ; yet unlefs this ihall appear^ and 
the two former grounds have been fqccefsfuUy 
eftablilhed^ nothing will remain to invalidate the 
conclufion» — Thcfe objc^ions arc of various kinds^ 
and urged in different ways; yet I hope not to 
omit any that are in the lead material^ or to ilate 
them lefs forcibly than I ought. 

• I am content to urge this authority no farther, convinced 
there is much propriety in what Mr. Chriftian has obferved 
upon it» p. 70. bat I can fee no reaibn for fuppofing that Ser*^ 
jeant Hawkins was better read in the Journals of Parliament 
than C. B. Comyns, or that his work was defigned for Judges, 
wUle that of the latter was intended only for ftudents and 
praters. 
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Jt may be fud, that this is a T'-'/ •: 
Court of Pd.liamenr, of •■:■'.. .. :c' • 
Commons form a- ^^ . 
tioi . >; ■'. V,.; •: ^s L- •;u.\^.u. - ii/ ' •■ 

fufficient to anlwcr, th:it &/■ o\v,':&\o]^ 
equally to all judicial proceeiiuu^bj c"v;} ^ r cri- 
minal, original or appellant ; contrary bui -i lo the 
ancient cafes, and the prefent praftice in the iurer 
of thefe. — The Judicature in Parliament was al- 
ways exercifed in the Houfe of Lords alone, though 
the Judgement purports to be that of the King in 
Parliarhent, juft as tl\e ftile of the Court of King's 
Bench fuppofcs him to be prefent, though he ac- 
tually prefides in neither. — Indeed, if this were 
otherwife, it would hardly be confiftent with Juf- 
tice that the Houfe of Commons fliould impeach, 
and thus become both accufers and Judges : and 
the authority of Lord Hale is alone conclufive 
upon the fubjeiS, who calls the Houfe of Peers 
a diftindt Court, and whofe treatife on the fubjedt 
as entitled, " Of* the Jurifdiftion of the Lords 
** Houfe of Parliament." — Taking this then to be 
the Court, it is urged by others, * as "a great 
*« principle, that by a Diflblution the Writ,, or 
** CommiflSon, by which the Court fat, and excr- 
*^ cifcd jurifdiftion, is at an end."— This objedion 
fuppofcs, or rather artfully takes it for granted, 
that the Writ of Summons is the only Commiffion 

• Mr. Chriflian, i6o. 
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by which the Lords fit ; which in fad is true only 
as applied to the time and place of their fitting.—- 
They meet at Weftminfter, or Oxford, at fuch a 
day, by virtue of the King's writ, and fit no longer 
than he pleafes ; but while aflembled, they exer- 
cifc their funftions in confequence of precedent 
and permanent rights*. — The Comcoiffion of the 
ancient Peers is their being born fuch, the fame 
Commiflion under which the King himfclf e'xer- 
cifes all his prerogatives, when the death of his' 
predecefiTor makes ;vay for his native rights being 
called into aftion. — New Peers are now chiefly 
created by Patent, by which they are exprefsly 
entitled to a •f ^^ feat^ place, aqd voice,' in Parlia- 
ment. — All this it may be faid is true of fuch as 



* Lord Hale Hates it as having been faid in fupport of the 
Lords Jurifdi^on as oppofed to that of the Judges appointed 
by the Eang, and then removeable at his pleafure ; '* Whereas 
** the Lords zrt judices nati^ fixed, perpetual ;. and though 
** their honours be derived from the Crown, yet being once fo 
'* derived, are hereditary in their blood ;" to which he makes 
no objection that invalidates the inference here drawn from it. 
Tradl. p. 179. Fofter, p. 141. Vide Addenda. 
• f Yet Mr. Chriftian, in contradidHon to this exprefs grant, 
as well as to the law as admitted by Lord Hale (fee laft note), 
aflerts, that a Peer *^ has no inherent egiflative or judicial 
*' capacity annexed to his peifon ; and till he has received his 
•* Writ of Summons, or commijjton^ he has no right either to 
** a voice or feat in Parliamdlit"*--confounding^ thus the rights 
of the Peerage with the power and occafion of exerciiing tliem. 

O are 
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are created by Patent^ as Dukesj M&rquifles^ and 

Vifcounts^ always were; and perhaps might be 

allowed to apply to the ancieot Earls and Barons^ 

who fat in right of territorial poiTeffions ; but that 

when the King creates a Baron by Writ, which be 

may ftill do, the Peer has no other title to any of 

his privileges but what is derived from his Sum-* 

mons to Parliament.—! fliall not content royfelf 

with obferving, in anfwer to this, that there are 

none fuch in the prefent Houfe of Peers, but fliall 

go a little further, to Ihew that if fuch were to be 

now created, they would ftand on the fame footing 

as Barons by tenure. -—It appears then that about 

the time of King John a diftinftion took place 

between the Baranes majores^ and the reft, who held 

of the King in capite ; and it is provided by Magna 

Charta, that the former of thefe Ihall be fpecially 

fummoned to attend all Parliaments; and upon 

this refts the right of the Peers to their Writ of 

Summons. Mr. Selden thinks it probable, that 

foon after this period a law paffed, which is not 

now extant, by which all were excluded from 

coming to the Parliament (i. e. to what is now the 

Houfe of Lords) but fuch as had fpecial fum^ 

mons, and that all who bad fuch fummons ihould 

be admitted without further proof of title ; which, 

he fays, deftroyed Baronies by tenure, and confti- 

tuted thofe by writ. Camden, who advances the 

fame fad, differs only as to the manner of its be-* 

ing introduced ; which he inclines to think took 

place 
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J^ace b the reign of Henry the Third, relying oiS 
the authority of an andent writer, who fayi, that 
htfiatuit 6? ordinavit quod omnes illi ComiUsfsf Ba-^ 
rones regni Anglic y quibus Rex dignatus eji brevia fum- 
mmitionis dirigere venirent ad Farliamentum fuunij (^ 
non alii* It is clear then, from cither of thefc ac- 
counts, more exprefsly from the latter, that the 
Writ prcfuppofed a Right by Tenure, of which it 
then became the only evidence; and though it 
afterwards changed its application, and was diredted 
to thofe who had no fuch title to it, yet the legal 
import of it was fiill the fame, as is further appa- 
rent from the confequences which followed it : for 
though in form it was merely pro hac vice, and 
without any expreffions of grant, or that implied 
a permanent duration, yet *'if the perfon fum- 
moned took his f€;at under it, be acquired thereby 
an inheritance in the dignity by operation of law, 
which could only be the confequeiice of confider- 
ing it as a -f* recognition of a previous right— 
X Some indeed have thought that two Writs, and 
the fitting in two Parliaments, were neceflary to 
evince an hereditary Barony ; which, if true, proves 
ftill more decifively that the Writ alone is not the 

• Co. Litt. i6. B. 

f This is further proved by the only modern inftances in 
which it has been ufed to call up the eldefl Sons of Peers in 
the life-time of their Father^ and by one of his Baronies. 

I Whitelocke apud Blackft. Comm. i. 400. 
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Commiffion, but the prefumptive evidence of t 
pre-exiftent right. — That this is the real ftate of- 
the cafe is put beyond all doubt by the Writs of 
Summons to the Judges, and other afliftants to: 
the Houfe of Lords, which were *fometimcs con-, 
ceived in the fame terms as thofe of the Peers,-, 
and if generally fo little varying from them, as by 
no means of themfelves to mark the different lines 
of their duty and fundtion, which muft therefore- 
have been difcriminated by other confiderations 
implied but not expreffed. 

By whatever mode then the Peers* are in veiled: 
with their Dignity, it is permanent in Right, and 
more like the moft durable power of the Judges of 
the Courts of Weftminftcr-hall, as they are now" 
conftituted, than thofe of any perfons who aft 
under temporary CommifEons. — They agree in 

• 22 Edw, III. 

f The general form conflantly ufedi from Hen. IV. after 
reciting the King's intention of calling a Parliament at fuch a 
time and place, as in the fummons to the Peers, goes on, 
voiis mandamus firmiUr injungentes (inilead of in fide ts^ dike* 
tione or in fide i^ Ugeantid) quod omnibus aliis fratermijfis diHis 
die is* loco perfonaliter interfitis nohifcum &* cum cateris de Cau^ 
cilio nofiro fuper di^is negotiis traHaturi ^vefirumquc confilitim 
impcufuri*^-^'V\\R. Summons to the Peers have it nohificum l^ cum 
drteris Pralatis Magnatihus (sf Proceribus^ &c. In (bme, in 
the recital of the perfons to compofe the Parliament, that of 
the Peers is '' tsf ibidem nabifcum & cum cateris Pralatis*^ — 
that of the Judges has added to it *' ac cateris de Concilia no/' 
" /r^," I Edw. III. — which is fometimes fubftitutcd for the 
^ther expreffion. Vide Dugd, Sum, ' 
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deriving each their authority, at firft, from an iril* 
plied reference to prefcriptive ufage, and not from 
pofitive aflSgnment of the limits of their refpeftive 
duties. — The Writ by which a Peer is fummoned, 
merely calls him to treat, at a particular time and 
place, with the reft of the Prelates, &c. by which 
he is entitled to an inheritance in the dignity, and 
acquires a right to the fame fummons in all future 
Parliaments.-— The appointment of the Judges is 
derived from the expreflions * " conftituimus voi 
'^ unum Jufticiariorum ad placita coram nobis tenenddy^ 
or ^^ de communi banco.^* The Codrts of Law ure 
open only in Term time, as the Court of the 
Lords in Parliament is only while that is fitting; 
but though cuftom has pr^fcribed more predftly 
the duration of the former, or perhaps, more ac- 
curately fpeaking, the original conftitution has 
been preferved more uniformly in one inftance 
than the other (except where altered by pofitive 
laws), as being unconnedted with ftate convenience 
or neceflity ; yet it feems as if both, being origi* 
nally derived from the Crown, were equally fub- 
jedl^ to the Controul of it. — The meetings and 
prorogations of Parliament were always clearly fo ; 
and in times of public ficknefs, or other particular 
occafions, the Term -f- has been adjourned to an- 
other 

• The Judges hold their offices by Patent, the Chief Juftice 
of the King's Bench by Writ, in which is fubftituted '* Jnfti- 
f* ciarium neftrum capitalem^ 4 Inll. 

f Frequent inftances of this ar j to be found. In i Car. I. 

Digitized by GoOgl^^^ 



t no 3 

other time and place by the ordinary eXercifcf ci 
the fame authority. — As the inherent privileges ctf 
the Peers, as to the right of Judicature^ refemble, 
though they far exceed in permanency, thofe of 
the Judges, it can hardly be fuppofed what fimi-» 
larity can be traced between them and thofe de* 
rived from Commiffions granted for particular pur- 
pofes, and confined to particular places* — Such 
are thofe under which the Judges exercife all their 
fundions on the Circuits, and at the Old- Bailey ; 
which, though they may feem to have acquired a 
kind of efiablifliment from their ordinary ufe, reft 
entirely in the will of the Crown, as to perfons, 
times, and places, to which they relate; and iii 
form convey only a limited authority, which muft 
be ftriftly purfued. — Far from beftowing, like the 
Patents of the Peers and Judges, by the mere 
title, the feveral Rights and Powers belonging to 
each, thefe are fo confined in their operation, that 
no lefs than five of\ them are required to give the 
ordinary authority exercifed on every Circuit,— 
Thofe adduced as fimilar, on the prefent occafion, 
are the CommilEons of Oyer and Terminerj and of 
Gaol Delivery ; by the former, power is given to 
certain perfons to enquire of certain crimes in par- 

two Proclamations appear to have iffued for this purpore> by 
which Writs of Adjournment were ordered to be direfted to 
the Judges '* to ivhomfuch Writs have ufuaUy been dirtSUd'y^-^ 
the laft of thejn to adjourn the Term to Reading. Rym. Feed* 
18. 

ticular 
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ticular counties^ and to h€ar and determine the 
fame ; by the latter^ to deliver a particular gaol of 
all the prifoners who fliall be found therein at a 
certain time ; both conceived in fuch limited and 
appropriate terms, that one gives no authority 
biftC where the whole proceeding is before the 
fame Commiffioners, who cannot therefore try 
upon an Indidment not found before themfelves; 
the other, though more general in this refped^ 
yet extends not beyond perfons who are found in 
the preclfe fituation defcribed. 

If fuch then be the fair account of the Confti- 
tution and Permanency of the Houfe of Peers as 
a Court of Judicature, there is no room for the 
application of thofe arguments which are derived 
from the effedt of the demife'of the Crown on 
any Commiffions granted by it, or of the iffuing 
a new Commiffion upon one before fubfifting, — 
The inheritable nature of their fupftions diftin- 
guiihes them from any other emanation of the 
Prerogative; and as the Writ which calls them 
together is not the Commiffion under which they 
aft when affcmbled, fo neither does another fum- 
mon3 by. Writ to the fame individual bear any 
analogy to a new Commiffion which might be 
granted to different perfons. 

The moii material of the technical objeiflions 
Tnade to the continuance of the Impeachment is 
that which I have never iitn diftinftly ftaied, but 
wiich arjfes from the adtual State of this Pro* 

ceeding, 
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ceeding, independent of the general grounds of 
argument as applied to others of afimilarkind: 
I mean the topic of Difcontinuance, arifing from 
the party being put without day.^ — Before I advert 
to this objection, it is impoffible not to lament, 
that, if it fhould be thought, to have any weight, 
it owes its origin not to the inherent nature of the 
fubjeft itfelf, but to the accidental, or, if I might 
fo fay, the inadvertent, condud of the Houfe of 
Peers. I thus ftate it, becaufe, when accuratdy 
confidered, it will appear to be founded entirely 
on the manner in which the Impeachment was 
adjourned, or continued, the laft day*of the Trial 
in the former Parliament, perhap's on the omiffion 
to notice the day to which it was fo adjourned.—*- 
Now it can never He prcfumed, and the inveftiga- 
tion carrying on at this moment precludes the 
idea, that the Houfe of Lords, if they adverted 
to the queftion at all, confidered it as a clear and 
fettled point, that the Diffolution, which muft ne* 
ceffarily in the courfe of things intervene before 
the Trial could be finiflied, would prevent the con- 
tinuance of the Impeachment, — If they did not, 
and do not at this time, it will certainly be matter 
of yery ferious concern, and to none more than to 
the Noble Perfons themfelves, that by a clerical 
error of their own Court they are precluded from 
the agitation of this great Conftitutionaltjueftiont-^ 
In urging this confideration thus far, I hope I ihall 
not be uhderftood as imputing toany^one, much 
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Itk to the exalted Character who has prefided with 
fuch unexampled patience and impartiality at this 
Trial, the fmalleft degree of blame in this tranf- 
adion ; I am very well aware that it would have 
been extremely difficult, if not impoffible, fo to 
have framed the form of Adjournment to avoid 
dcter^nining againft the continuance, of the Im- 
peachment, as not to have made it decifive of the 
contrary; which, without previous confideration, 
would have been equally exceptionable. — Viewing' 
it then only as an unfortunate accident, if attended 
with any confequences, both to the profecutors, 
the accufed, the public, and pofterity; and to 
which therefore more efFed will not be given than 
it ihall be found necefiarily to demand; let us 
proceed to enquire on what the objedion is founded. 
— All legal proceedings are fuppofed to be carried 
on in the pr-efence of the parties concerned, and 
at the. times and places at which they have notice 
to attend. — As fcarcely any fuit, either civil or 
criminal, can be determined at once, it is necef- 
fary that it Ihould often be adjourned, or, as it is 
termed, continued^ by appointing the parties another 
time and place, at which they are to be p.refent to 
attend the further proceedings of the Court.— 
This is fo eiTential to conned: the different itages 
of the fuit, and the judgement to be given, with 
the complaint on which it is founded, or the au- 
thority on which it proceeds, that, if omitted on 
thtc records of the Court, or if any extrinfic cir- 
P cumftance 
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cumftance fhould happen to prevent the poffibi!ity 
of the party defendant appearing, or the Court 
itfelf in fadt attending at the time and place 
affigned, he is faid to be put without day, and the 
ivhole proceeding is difcontinued. — The order in 
the prefent cafe, on which the objedion is founded, 
fiands thus on the Lords Journals, 9 June, 1790; 
** Ordered, That this Houfe do proceed further 
*^ on the Trial of Warren Haflings, Efq; on the 
^* firft Tuefday in the next SefEon of Parliament^ 
*^ af ten of the clock, in Weftminfter-hall/'— 
It is become unneceffary to enquire whether <* the 
*^ next Seffion" could by any fair conftru&on be 
taken to extend to the ^* next Parliament," be^ 
caufe, even allowing that it^ could, it is apparent, 
that that day pafied off without any proceedings 
on the Trial, and without any further adjournnxent 
of it to another. It has been added to this objec* 
tion, as if thought not of itfelf fufficient, that 
Mr. Haflings is perfedily at large, and not amenable 
by any exifting obligation toi the juilice of the 
Lords; and that, confequently, their proceeding 
without an objedt before them would be nugatory 
and abfurd. — But whatever obfervations may arife 
on the order above mentioned, none fuch are ap^ 
plicable to the Recognizance by which Mr.Haftings 
and his Surety are bound, and which puts him 
exadly in the fame fituation as if he was adtually 
imprifoned.-p^The" condition of this is in thcfo 
words ; " That if the faid Warren Haflings Ihall 

n^^ appear 
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^^ appear perfonally before the Lords in Parliament^ 
** from day to day, until the further order of this 
^ Houfe, then to be void/* &c. The Party then, 
it ihould fcem, is (till before the Court, but the Im- 
peachment, it is faid, is difcontinued. The legal 
doctrine applicable to this fubjedt is fo little in com- 
mon ufe, that it is with the utmoft diffidence that I 
venture to difcufs it ; but as I fliall advance nothing 
but what is founded on eftablifhed authority; the 
application only can be faulty, and will eafily be 
corrected by the judicious Reader.— -The objection 
hiere made involves two points ; * i. That the pro- 
ceeding is mifcontinued by giving the party aii 
illegal day; 2. That fuppofing it otherwife, ^\i 
is put without day, by the Court not fitting on the 
day to which it was continued.— Giving then the 
full efFedt to the whole of this objeftion, what is 
the confequence ? Not, as has been inaccurately 
urged, that the whole proceeding is abated, for 
the original Record is not neceffarily afFedted by it. 
In the latter of thefe cafes, which is the ftrongeft, 
as where the Juftices were prevented by death from 
coming at the day, J a general Re-fummons or Re- 
attachment revived the original Record ; and, ftill 
more, a || fpecial one revived the whole proceedings. 

^ Hawk. B. 2. c. ij. §. 89. 

f Ibid. §. 106. 

J Ibid. §.106. 

II The form of this may be fecn in 7 Rep. 29. B. The 
fame is applicable to a difcontinuance by the deatkof the King. 
C«». 9igcft. Abatement. H. 38. o:,..e..,GoOQle 
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With refpeft to the former cafe, it Ihould feem that 
where the procefs is erroneous, and the Defendant 
appears, he fliall be compelled to anfwer ; " for,** 
as * Mr. Hawkins obferves, " the end of Procefs 
*^ is to compel an appearance ; and that end be- 
*^ ing ferved, and a legal charge appearing againft 
" the Defendant, no way difcontinued, the Law 
^^ will not fo far regard a flip in the procefs, as to 
'* let the Defendant out of Court, in order only 
*' to have him brought in again in better form ;*' 
and he adds, ^^ and in criminal cafes this could 
." not be but of the utmoft ill confequence, by 
*^ giving the Defendant, who is aftually in the 
^* power of the Court, an opportunity of efcaping/' 
It Ihould further be fuggefted to the confidera- 
tion of thofe interefied in the decifion, how far 
fuch an Error may be amended ; which is hinted 
at by the ^f fame Author : as, certainly, even dif- 
continuance of procefs may be by confent of the 
parties. — In applying this dodrrne to the cafe be- 
fore us, it will not, I prefume, be expected, that the 
ancient Writs, to which I have alluded, ihould be 
recurred to by this fuperior Court; but that what- 
ever efFed: they were calculated to produce,* may 
here be attained by fome occafional procefs of a 
lefs technical form. — On the latter cafe, let it be 
examined, how far the daily appearance of the 
Defendant, to which he is bound by his Recogni- 

• Hawk. §. 107. 
t Ibid. §. 109. 
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2ance, amounts to a waiver of errors in the proM 
ccfs; or how far they may be re&ified by the 
Court itfelfk — The analogy, I confefs, appears to 
rae fufficient for the purpofe; and I (hall, for my 
own part, rejoice, if fuch an expedient can be 
found to prevent the operation of an objection 
which is collateral to the main.fubjed: of difcuf- 
fion, and whether ftriSly right or wrong, can only 
tend to fruftrate the general purpofcs of Juftice. 

The remaining Objeftions, which I am to con- 
iider, are derived chiefly ab inconvenientiy and there- 
fore are not aimed at the foundation of this pro- 
ceeding, but at the particular ftages or partial 
views of it. / 

, The firft of thefc, which I fhall notice^ will not 
perhaps be /ferioufly urged again^ and is indeed 
given up by * one of the Advocates for the deter- 
mination of Impeachments : I mean that drawn 
from the addition of the fixteen Scots Peers to the 
new Parliament. — It would indeed be abfurd to 
fuppofe that the Union with Scotland Ihould, with- 
out any exprefs provifion, make any alteration in 
the Rights of .the People of England, or the Con- 
ilitution of Parliamentary Judicature. — Suppofe 
the Order of 1678 to have been in force at that 
period, would the effect of it have been altered by 
the acceffion of thefe Peers ? If it be aflerted that 
it would, how happens it that it flill fubfills in 

f Mr. ChrifUan. 
K that 
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that part which relates to Appeals and Writi^ o£ 
Error ? And as to the other part^ relative to Im* 
peachments^ if it is fupported by principles and 
precedents, the effedl will be the fame, whether 
the Order had been made or not. But taking it 
upon general grounds, this change is, probably, not 
greater than is conftantly taking place, in fuch a 
body, by creation and fucceffion. Had a trial been 
going on when twelve Peers were introduced in 
one day, or had it continued through many years^ 
as it might formerly, when, though the Parliament 
was of long continuance, a very fliort time was 
left for bufinefs, by a number of intervening pro* 
rogations; would either the former cafe, or the 
number of changes incident to fuch a duration, 
have altered the law of the proceedings ? Such 
inconveniences as thofe are infeparable from fuch 
a Court, but they are not peculiar to it. When 
the Judges held their feats during the pleafure of 
the Crown, it might often happen that a whole 
Court was changed during the pendency of a fuit $ 
but ^' it has been held, that if all the Judges of a 
Court fliould die, or be removed, after the party 
had recovered before them, their fucceflbrs might 
award execution. It may indeed be faid that in 
fuch a cafe the whole appeared upon the Record, 
and that therefore the new Court could be under 



• Yearly Books, 15 Hen. VII, Pafch.s* admitted by the 
whole Court. 



no 
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BO difficulty in proceeding : but the fame obferva«» 
tion will apply to many inftances of Impeachments 
z% far as relates to their continuing at leaft to fome 
extent : fuch was that of Lord Stafford, where the 
whole trial was to commence, and^ven the anfwer 
to be put in, after the diflblutton ; and that o^ 
Drake, where the whole evidence was finiihed by* 
his admitting the publication. 

An objediion of as little weight has been urged 
from the fuppofed incapacity of the Lords to im- 
prifoa dwing a DifTolution, upon which this di« 
lemma is framed ; that, if fo, they muft proceed 
without a criminal before them ; if not, they may 
imprifon for an indefinite time* The anfwer in 
the prefent cafe is fufficiently given by the Recog* 
nizance above ftated : but independently of that^ 
it feems perfectly clear, from the feveral cafes be* 
fore cited, that the * King's Bench will not dif- 

charge 

• Mr. Hawkins fays, B. 2. c. ij. §.74. " Yet it feems to 
*^ have been taken for granted, in the Lord Stafford's cafe, 
" that the Court of King's Bench may, in their difcretion, 
" hail a Lord upon an Impeachment of High Treafon, which. 
'' in that cafe they refufed to do, not as a matter out of their 
** power, but as a thing they were not bound to do, and im- 
** proper in confideration of the whole circumftances. — But it 
" is obfervable, that it doth not clearly appear, from either 
'* of the above-mentioned Reports, whether any Parliament 
** were fitting, at the time of the motions for fuch difcharge 
*' and bailment, or not ; but it is certainly moft likely to prc- 
'* vail, in fnch a motion, when no Parliament is fitting, nor 
f* likely foon to fit."— The Reader will apply this paflage to 

the 
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charge from a Commitment by the Houfe of 
Peers, or an Impeacl^ment, after a Diffolution; 
and if they bail, it muft be to appear at the next 
Parliament* The fame argument would fhew that 
they could not proceed even after a prorogation, 
becaufe in the interval they could have no controul 
over their prifoner. But beyond this, admitting 
they had no criminal before them, it affords no 
proof that the proceeding was abated ; it might 
undoubtedly be inconvenient, but probably not 
more fo than the beginning de mvo^ which yet 
Juftice would require them to do. 

Taking it then that the Record at leaft remains, 
which appears to. me under this head incontro- 
vertible, though even that was difputed by the 
*Refolution of 1685, ^^^ ^^^ ^"^^ bad not then 
comnienced ; it is ftill objeded, that the proceed- 
ings do not continue in fiatu quo :— the arguments 
in fupport of which, as they are deduced from 
fuppofed circumftances of inconvenience, may be 
anfwered by oppofite ones of convenience and po- 
licy, and invalidated by thofe from analogy to ad- 
mitted parts of the fame proceeding. — Thefe arc 

the former part of this Effzy, and compare it with that cited 
by Mr. Chriilian from the fame writer, to fhew his opinion 
that all proceedings were determined by a diiTolution. 

* Mr, J. Fofter, fpeaking of the attainder of the Duke of 
Monmouth, i Jac. II. adds ; " but that was a time of great 
** heat and violence, apd few things then done ought to be 
5/ drawn into example." Difc. 44. 

fuppofed 
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fuppofed to afFeft both the Lords and Commons, 
and we muft confider them diftinftly. — The latter, 
it is faid, can neither know how to proceed with 
the^rial, nor to demand Judgement when it is over. 
With refpeft to the difficulty, of proceeding, they 
have a great advantage who reafon upon the prefent 
trial, which has continued much longer than any 
preceding, or probably any that may fucceed. If 
the objedion is good, it fhould apply to all cafes : 
but let us turn to thofe of Lord Danby, of Drake, 
and of Sacheverell, and let the criminal writings 
be proved in a former Parliament, would the new 
Houie of Commons have any difficulty in arguing 
the guilty tendency of them in the next ? If the 
charges are fuppofed to be many, each is, as it 
were, a diflind caufe; and they may as well begin 
a new one, as vote it over again, fuppofing that 
all but the Record abated, and Juftice required 
that the proceeding fliould not be dropped.--Even 
in the worft cafe, that of being diflblved when in 
the midft of a charge, they may abandon that 
which they are not able to complete, and demand 
judgement upon the reft ; or, ihould that be thought 
too material to be deferted, they may apply to the 
Lords for fuch an account of what has paffed, as 
they themfelves muft be provided with, if they 
mean to form a fair judgement upon an^ proceed- 
ing that has run to great length, or been inter- 
rupted by long intervals of prorogation, as well as 
diflfolution. — Even Courts of Law, that are to de- 
Q^ cide 
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<;ide great queftioix^ either of civil jot criminal 
jurifdidtion, "are often obliged co have recourfe to 
nieans of information not to be clafled under any 
bead of legal Evidence ; the Report, as k is called^ 
of a Judge, confiftipg only of the Note* which be 
took at the Trial, generally reviewed by himfelf 
afterward, is ^he foundation of all the procaedingi 
in cafes of New Trials, as yfdl as of ^be Judges 
inent of the Court, whenever it is diferetional, in 
Mifdemeanors : tnuch more then may fuch bp re« 
ferred to in this cafe by thofe to whom th^ Judge«> 
ment does not belong ; their fun(Stiop is much 
more like that of the King in pxerciiing his prero* 
gative of pardon, who always proceeds pp the 
fame kind of evidence, laid before him by tho 
Recorder, or other Judge, — ^Upon this p^haps 
there might be two opinions ; fom^ perfons might 
think, that unlefs there was upon the face of the 
proceedings fomething har(h and unjuft, fome per-i 
fecution of party, or fom^ apprehenfion of vio-t 
lence in the Houfe of Peers, ihey were bound in 
juftice to their Country to carry on the Profecu- 
tion, fo as to enable the Lprds to pafs fome fort of 
Judgement, in the fame manner as an Attorney-* 
General would probably do a profecution com^ 
menced by his predeceiTor, if he had a good opi-t 
nion of his judgement and integrity; or as he 
Would carry into effeifl a Vote of the Houfe of 
Commons to that purpofe, even after a Diflolu-i 
tion : others might tb;nk ihemfelves bound to be 

as 
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Ife well informal of the cafe, before they became 
pfOfecutors, as if they wci^ themfelves Judges ; 
"Hrhith fcettis to be the idea of fome eloquent and 
tender-hearted Gentlemen r afre they aware then 
that this is itnpoffible; that though compared in 
feme refpcifts to a Grand Jury^ they differ from it 
in not proceeding in the ordbary way upon oath, 
which the Houfc has no power to adrhinifter; 
that this difficufty maft always ftand in the way, 
whether the queflion be to continue or commence 
Hn Impeachment : they muft therefore be content 
with ftrch reafonable means of information as 
jaffify ordinary men in inftituting legal enqiTiries, 
Without requiribg fuch evidence as can only be 
originally procured by a Cotrrt of Juftice* — In the 
prefent cafe there is happily no real difBculty on 
that head, and in thecotnfe adopted any that 
might be apparent only is avoided. — But giving 
the utmoft weight to this objeftion, the Houfe of 
Commons tnfight as well caH to their bar all the 
Witneflcs who have been examined before the 
Lords> to fafisfy their confciences whether any 
thing has been proved which could juftify them 
in proceeding to demand Judgement^ as they could 
to enable them to re-commence the profecution.— 
All this applies chiefly to the confideration of the 
propriety of proceeding at all ; for with refpeft to 
the mode of carrying on the Impeachment, that 
Jtauft be learned from the documents of which the 
former Houfe, and former Managers, were pof- 
0^2 feffcd. 
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fefTed^— -Some of thofe who conduced the profd^ 
cution before may ftill be Members of the Houfe^ 
and may be able to inform thofe who are now 
joined, with them^ as^ to the plan which they had 
adopted ; the documents will ftill be open to them^ 
not as Evidence, which is .not now the point in 
queftion, but as Briefs prepared by Ageats and 
Attornies, to enable the Counfel who condudt a 
caufe to produce the neceffary Witneffes in the 
moft convenient order,— The public profecutor ia 
this inftance is in ,no worfe fituation.than many 
individuals in very important private concerns^ 
who are frequently deprived of their, legal advifers^ 
and fupport, in the courfe of a long litigation, 
either by death or promotion to a judicial funftion^ 
at the very time when they are moft in want of 
their immediate afiiftance. Great part befides of 
the inc6nvenieqce now. complained of muft occur 
in the midft of fuch a long proceeding, which 
nothing extrinfic CM prevent the poffibility of 
lafting, at leaft, feven years, under the prefent Con- 
ftitution of Parliament.^ — Suppofe, at the end of 
the firft or fecond year, it fliould be moved in the 
Houfe.of Commons to proceed no further; fup^ 
pofe it aiTerted that nothing had in all this titmfx 
' been proved ; that the hardlhip of delay exceeded 
the puiiifliment due to the imputed guilt : what 
ground of information is propofed to be laid. to 
enable the Houfe to decide upon fuch a queftionjl 
Will it be faid, none fuch can arife ? The confe- 

quence 
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q^ence tben h^ that the Houfe has delegated ta 
the Managers an uncontroulable power of harraf-* 
iing an individual, at leaft as long as a Parliament 
can legally endure. The moft furely that can be 
required in fuch a cafe is, that their conduct Ihould 
be entitled to fuch a degree of confidence as not 
to be impeached upon allegation without proof *^ — 
I waive the confideration how far fuch Members 
as came into the Houfe fince the Impeachment 
was voted are implicated in this confidence, or 
how far the Managers may be fuppofed anfwerable 
for the Evidence not appearing upon the Trial with 
the fame force that it might on the previous invef- 
ijgation, and the poilibility of their coming forwad 
themfelves for direftions whether they Ihall, under 
all the circumftances, proceed or not ; the cafe firft 
put is fufEcicnt for the purpofe, as it fuppofcs 
proof to be called for, as a ground of procedure; 
if it cannot be had, injuftice may be done, which 
in all enlightened Tribunals is as flreng a prin- 
xiple, as. that Juftice may fail ; if it can, I am 
content to take any mode of obtaining it, that can 
^^ fuggefted ; and, when I have it, to apply it to 
the prcfent fuppofed emergency. 

But without adverting to thefe poffible cafes, 
let us confine our enquiries to fuch Objedions as 
more immediately occur in the prefent ftate of the 
Impeachment in qucftion. — The next difficulty 
iiippofed lies in the way of the new Houfe of 
Commoas demanding Judgement of the Lords, 

either 
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rfther wliere they reft only upon the prooft a4^ 
ducfd in the fornner ParHiment> and thus diret^ly 
put the accufcd on his defence} of where evert 
that is complete, and nothing retftdins to be added* 
on either <ide. In the latter cafe, we may fuppofe* 
even the Verdift taken, and then ^ik. What em* 
barraffinent, either of confcience or difcretion;, 
could prevent the Houfe of Commons from de-» 
manding Judgment ?■— The method of doing this* 
is thus defcribed by Lord Hale, as pradifed i» 
five inftances, in the reign of James the Firft ; 
from which I prefume the prefent would not muefr 
vary, and by which it appears how merely format^ 
the intervention of the Commons becon>es in this^^ 
part of the proceeding:—*' Th€ Lords,** he fays> 
*« privately agreed touching the cenfure, whethef- 
** guilty or not; and if guilty, they proceeded ttf 
*^ the particulars of their cenfure.. . . . .And when 

<* the Lords were agreed of their judgement, they 
^* fent to the Houfe of Commons to acquaint 
•* them they were ready for Judgement : where-^ 
^* upon the Houfe of Commons came up to th6* 
** Lords Houfe, with their Speaker, and demanded 
" Judgement againft the perfon impeached,** &c«J 
If in a cafe like this a new Houfe of Comm?c>ns 
ihould be at a lofs to^ proceed, another confequcticir 
would follow from the efFeft of a Diffolution, not' 
generally forefeen ; for if, being foiled in thiar 
proceeding, they were to bring up a frefli impeach*^ 
racnt for the fame fads, if legal analogies? are to^ 

be 

Digitized by LjOOQ IC 



f t^7 1 

be prefefvedy the accufed might put in a ple^ elf 
autrefois com>i^f which would, without JudgemeM 
having paffed, be a fufficient anfwer to the fecond 
^argf ; and thus the Diflblution would dot only 
delayg as we have hitherto fuppofed, but inevitablf 
defeat, the purpofes of Juflice.*~Still further^ 
would any fcruple be retained^ if the Verdid: of 
l)ie Peers^ as well as the Judgement^ remained to 
be taken ; in which caie an additional modve oc^ 
<turs for proceeding, in the opportunity afforded 
the accufed of receiving his acquittal, if ihnocentii 
Indeed, the whole turn of this argument unfairly 
ifippofes that the party under profecution mufl: bcf 
guilty, and that the Commons muft be fatisfied 
with his guilt, before they can with propriety aik 
the Lords, Whether he is guilty or innocent } — ^the 
former of which is contrary to the humane policy 
of our Law ; the latter derogatory from the honour 

and juftice of the Lords. Let us next take it^* 

as nearer the prefent cafe, that the defence alone 
remained to be received in a new Parliament ; do 
the motives of confcience and duty operate to pre- 
clude that juftification ? The abfence of Members 
of the Houfe of Cobmons during the proceeding 
is too trifling a ground of argument to require 
much notice ; if it was their duty to attend, they 
muft be prefumed to have done fo; but this in 
truth is not always pcffible, as in the cafe wherer 
the Trial takes place at the bar of the Houfe of 
iPcers: it applies^ befides^ equally, as many of 
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tkefe objeftions have been feen to do, to the qucf- 
^ion of demanding Judgement at any period what- 
ever of the profecution* 

The other part of this objection, and which is^ 
the laft that I ihall notice, refpedts the difficulties 
fuppofed to ftand in the way of the Lords them- 
felves in proceeding on fo protracted a profecu- 
tion.-^But though the Judgement refts with them>, 
and therefore the embarraffments, if any, are of- 
a more ferious nature, yet this topic feems much 
weaker than when applied to the Houfe of Com-* 
mojis ; for if, as has been Ihewn, and indeed muft 
be aflumed before this objeftion takes place, they 
ftill continue the fame Court, notwithftanding their 
fitting is interruj^ted by a Diflblution,* the whole is 
refolved into the (ingle circumftance of duration. 
What then is to be done, if a Trial before them 
Ihould extend through the greater part, of the con-» 
Hinuance of one Parliament ? Is it expeftcd that 
they ihould bear in their memory, like a common 
Jury, who yet have the affiftance of a repetition 
of the Evidence from the Notes of the Judge, 
every thing that has been given in proof, at dif- 
ferent periods, through the courfe of feveral years ? 
Are they bound, individually, to a conllant, un-. 
interrupted attendance ; which certainly, I believe, 
in the prefcnt inftarice, not one Peer has been abl^. 
to bellow on the Trial ? They muft then necefia- 
rily refer to the Evidence, as reduced to writing* 
by their authority ; without the intention of making 

^ which 
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which ufe of it, it is not eafy to conceive for 
what end it has been fo regularly preferved and 
printed. It may be faid to this, that the criminal 
Law of England allows of no fuch mode of re- 
ceiving Evidence ; which though not ftridly true 
(for there are cafes in which declarations upon 
oath of a Witnefs fince dead, authenticated by i 
Magiflrate, ire allowed in proof) may yet in ge- 
neral be admitted : but neither is the Court itfclf 
founded upon principles analogous to thofe of 
other Tribunals. — It is abfurd in fpeculation, that 
any man fliould be born a Legiflator and a Judge; 
or brought into the exercife of this latter fundtion, 
in ah inftant, out of profeflions foreign to the 
knowledge, or ftudy, of that Law, upon abftrufc 
queftions in which, he is to decide in the laft re- 
fort. — This confideration indeed feems to have 
ftruck * Lord Hale fo forcibly, that he urges it as 
an objcftion to their being the Court of ultimatei 
Appeal, which yet they unqueftionably are. — It is 
not eafily reconcilable to general principles, that 
this Honour, devolving on them by inheritance, 
or creation, fhould enable them to give their voice 
in decifion of a caufe, which was heard before they 
became Judges — That they Ihould be able to de- 
legate their vote and confcience by proxy to an- 
other, which whether ufual now in their judicial 
proceedings, certainly was fd anciently, when they 

• Traa. 2oa 
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fent a Deputy to attend the Houfe for them, and 
ftill is in their legiflative fundions, which is a cafe 
equally anomalous— That they fhould decide, upon 
Honour, both law and faft, while all other Courts 
and Juries are bound by the fanftion of an oath.— • 
,A11 thefe objediions are refolved into fuperior prin*- 
ciples of convenience and policy.-^Their inherent 
Nobility makes them independent, as Judges arc 
become only in modern times-r-Their high rank 
not only fecures them thp moft liberal Education, 
but by attrafting the public Refpeft calls upon 
them for the qualities that deferve itr— And in 
noble minds the extent of the truft repofed in 
them, awakens a proportionate ^eal add caution 
not to abufe it. — Injudicial matters they have the 
power to command the advice of all the exifting 
Wifdom of the time; and a well-informed under-* 
(landing, called into aftion either on fuch fubjeds, 
or difcuflions of fadb, by a high fenfe of hereditary 
Dignity, and confcioulnefs of important Duty, wilj 
not often err, or be forward in e:!^ercifing the prU 
yilege of judging, where it ^annot obtain fufficient 
means of information.— It is indeed liable to abufe, 
as well as all other inftitptions, both by the natural 
imperfedions'of the individuals, and by the exerr* 
cife of the prerogative of the Crown in new crea- 
tions. — It is enough for us to fay, fuch is the Law 
^nd Conftitution of Parliament, and it is not tq 

* Seid. Baronag. cap. x. 
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be prefurtied that the Peers themfelves will give up 
thefe privileges, by ading upon the ground of 
theiF inconvenience, or abfurdity. — If then they 
are fatisfied with their own Capacity to judge, an4 
not alarmed by the difficulties of this particular 
cafe, which would have been nearly the fame at 
the end of the lafl Parliament, will they take into 
the account the fuppofed difficulties of the Gom- 
mons, who themfelves don't feel them, and who 
declare themfelves ready to proceed on their part ? 
In this view the cafe ftands much flronger in the 
Houfe of Peers — The principle is the fame, and 
to be collcdted out of their own Journals. — Their 
pradlice- after prorogation eflablifhes a diftinftion * 
between legillative and judicial funAions, as well 
as that in Cafes of Error and Appeal, which may 
well warrant this conclufion ; and it ftrengtheni 
their privileges, by making their Houfe as a Court 
quite diftindt from the other. — It has always ap-^ 
peared to me unreafonable to infirtuate that they 
are inclined to make a feparate caufe of this point, 
in oppoiStion to the other Houfc-^Can it. be pre- 
fumed that they, as a I^bufe, are interefted in the 
delay or fuppreffion of Juflice ? — Don't let it be 
faid (though it fias in former times), that as Im- 
peachments are moft lik^ty to afFedt their own 
body in capital cafes, they will not affift to efta- 
blifh any thing th^t fliall promote the objeft of 
fuch trials.-^Ic is hot now a queflion, Whether 
they fliall deprive 'tbemfelvei|iof the benefit of a 
R 2 pardon, 
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pardon, fo as to flop profecution ; though even 
that they had the wifdom and magnanimity to.giy^ 
up; nor whether they ihall abandon their own 
right of judgement on themfelves; but whether 
their Juftice fliall be difappointed of its objed;, 
their time wafted by fruitlefs inveftigation, ancj 
their culprit harraffed by endlefs repetition of trial^ 
in which his innocence will be fure of punifhmemj 
and his guilt very probably be enabled to efcapc* 
It cannot be fuppofed they will take into the con;^, 
fideration of this great abftradt queftion any fup- 
pofed confequences of it on the prefent Trial, <^ 
determine on the general rights of the fubje(9: by; 
any refierence to their own feelings and fenfe oi5 
private convenience. As they will not be influ- 
enced by the wiflics of the profecutors, great as.; 
their name is, or thofe of the accufed, whom they, 
muft prefume anxious to enter on his defence ; {a 
neither will they, by any hope of dirainilhing their 
own labours, by making them fo enormous, that 
the humanity of the profecutors will rather aban- 
don what they think the caufe of Juftice, than in- 
fift upon a repetition of them. 

The prefent occafion feems peculiarly calculated^ 
to induce a fair, difpaflionate decifion of a great 
conftitutional queftion. — The precedents of former. 
times, relative to charafters of diftindtion are too 
nuch tindured with party-fpirit to afford ackar 
rvuc of inference; and thofe relative to inferior 
perfons have often failed of ultimate decifipn.— • 

It 
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It IS the happinefs of the prefent day, that th« 
oppofite currents of political opinion flow in one 
channel, over this ground :— The queftion then 
will be confidered, in all its ftages, with delibera- 
tion and candour ; — the determination, if that of 
both Houfes fliould be the fame, will be llamped 
with indifputable authority. 

It has been the objedt of the foregoing Iheets 
to Ihew, that fuch a Refolution is founded not 
only in great Conftitutional Wifdom, but fup- 
ported by the Authority of former times, fome- 
times darkly working through the unformed Chaos 
of our Government, and fometimes blazing forth 
with decided £rinciple, and well-regulated oppofi- 
tion to the encroachments of Power ; that no ob- 
jed:ions are raifed to it that ought to impede its 
operation, being chiefly fuch as arife from the 
nature of the proceeding itfelf, and not from this 
arrangement of it. They whofe province it is to 
decide upon this great queftion will doubtlefs exa- 
mine it with candour, and, if they find themfclves 
fupportcd by precedent, and uncontrouled by tech- 
nical objeftion, will not be blinded by any partial 
views of the merits of the cafe before them from 
feeing on what ground it was placed by their An- 
ceftors, and where their Pofterity will expedl to 
find it.— PROINDE ITURI IN ACIEM ET 
MAJORES VESTROS ET POSTEROS CO- 
GITATE*. 

♦ Galgacus apud Tacit. 

AD- 
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ADDENDA. 



X HE following pafTage from Mr. J. Poller, 
referred to in p. 105. being applicable to feveral 
other parts of this treatife, is here inferted : he 
gives it as th/e refult not only of his own opinion, 
but of that of many other Judges. 

^ *^ Every proceeding in the Houfe of Peers 
^^ adting in its judicial capacity, whether upon 
^^ Writ of Error, Impeachment, or Indidment 
** removed thither by Certiorari, is in judgment of 
♦^ Law a proceeding before the King in Parlia- 
*^ ment ; and therefore the Houfe in all thofe cafes 
*^ may not improperly be ftiled, the Court of our 
*^ Lord the King in Parliament. 

** This Court is founded upon immemorial 
*< ufagCjL upon the law and cuftom of Parliament, 
** and is part of the original fyftem of our Con» 
" ftituion. 

*^ It 
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^' It IS open for all the purpofcs of judicature 
<* during the continuance of the Parliament: it 
*' openeth at the beginning and Ihucteth at. the 
" end of every ; fcflion ; juft as the Court of 
" Kihg*s. Bench, which is Hkewife in judgment 
<* of law holden before the King himfelf, Openeth 
" and fhutteth with the Term. 

** The authority of this Court, or, if I may 
*^ ufe the expreflion, its conftant adtivity for the 
** ends of publick juftice, independent of any 
*' fpecial powers derived from the Crown^ is not 
^^ doubted in the cafe of Writs of Error from 
'^ thofc Courts of Law whence error lieth in 
<* Parliament,' and of Impeachments for mifde- 
^ meanors." 

FosT. Risp. p. 141; 
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